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a In order to furnish our readers with the import- 
Association Bill. ant changes made by the National Monetary Com- 
mission in the Aldrich plan, in the bill submit- 
ted to Congress, we delayed going to press until the publication of that 
document. All the amendments to the plan of any moment will be found 
on pages 85-87 of this issue. It is quite evident that the chief controversy 
in the Commission’s meetings turned upon the question of control of 
the organization; for the substantial changes in the text are those which 
deal with that question. It is also evident that Mr. Aldrich was com- 
pelled to pay a high price for the privilege of reporting a unanimous 
agreement by the Commission. That price is shown in the provision 
for the allotment of districts to the several sections, which has been made 
in a manner that apparently ignores the volume of banking capital. The 
section as it stands in the bill does not bear evidence of painstaking 
labor to get at an equitable and reasonably satisfactory distribution of 
the power and facilities. Looking forward tothe probability of the adop- 
tion of the measure and its subsequent success, we are free to say that 
this section will not prove acceptable. It is one thing to pass a bill; it 
is quite another thing to get the banks to accept the measure with gen- 
eral unanimity: the latter is obviously of prime importance. 

The fact that in most particulars the bill is drawn literally in the 
language employed by Mr. Aldrich in his plan, is upon the one hand a 
marked compliment to him; on the other hand it shows the lack of con- 
structive ability on the part of the other members of the Commission. 
While it may never be known what took place in the conferences, it 
would seem that section after section was adopted without serious discuss- 
ion. Hence defects in the plan to which attention has been directed, re- 
main in the measure as finally reported. This means that there is still 
much work to be done before the country can have a satisfactory plan 
enacted into law. Of course there is an abundance of time, since it is 
scarcely possible that legislation will be attempted until after the presi- 
dential contest of this year has been determined, and the political factors 
thus created adjust themselves. 

Looking at the result critically, having in mind that the Monetary 
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Commission was created by the Act of Congress of May 1908, the deplor- 
able fact that valuable time was unconscionably wasted, and opportunity 
to progress reform thereby lost, is not offset in any commensurate de- 
gree by the circumstance that the Commission was finally forced to re- 
port. It took an Act of Congress to accomplish this: had this course not 
been pursued, we might still be waiting indefinitely upon the tortoise-like 
movement of that body, which until then was a law unto itself, both as 
to its actions and its expenditure of public money. Perhaps we should 
look at the matter complacently, however, and be thankful that it was 
not far worse. 
At all events we have now a concrete bill and can go to work to per- 
fect it. 
SS 
Our Economic There are a number of indications that the year 1912 
Problem. will be notable for discussions of important economic 
questions, upon lines that will lead us toward intelli- 
gent settlement thereof. Thanks to the untiring efforts of Prof. Irving 
Fisher of Yale,a movement has been inaugurated to investigate the causes 
for the recent advance in prices, to be taken upinternationally. Another 
Yale man, Prof. Emery, at the head of President Taft’s tariff board, is 
giving us concrete information on the tariff question which will enable 
us to determine with some show of accuracy how that perennially trouble- 
some subject should be treated. President Hadley of Yale has just com- 
pleted his report on the subject of railway security issues, contributing 
to our knowledge on that important issue. The Monetary Commission 
report will cover the banking situation. Several Congressional Com- 
mittees are wrestling with the intricate trust questions. Taken together 
we ought as a Nation to know vastly more about our economic condi- 
tions from the work at hand than ever before, and should be able to 
profit largely from that knowledge. Are we going to do so? Or are 
we going to let the politicians becloud the issues and lead to unsatis- 


factory conclusions, as they have so frequently done in the past? 


Tne ttadtey The report on security issues by the Hadley 
Commission Report. Commission has not satisfied the radicals; in- 

deed many who are not so classifiable have ex- 
pressed their dissatisfaction at the very conservative attitude taken. 
But the composition ot the commission warrants the view that it gave 
the subject unbiased consideration, and that its findings are justified by 
the facts. We may still differ as to whether the conclusions are the best 
forus. Thus, there is manifested a verystrong disposition to leave with 
the several states the immediate supervision of the corporate affairs of 
the railways; although in our opinion the states have shown themselves, 
with a few notable exceptions, wofully incompetent to deal with the sub- 
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ject adequately to bring about the best results. There have been such 
flagrant examples of this, that it is surprising to find them ignored by 
the commission. Thus, in a number of states laws forbid the merger 
of two competing railway lines; yet the railway men have gone ahead 
and merged as they pleased, without let or hindrance by the state au- 
thorities. Therefore the argument for Federal incorporation might and 
should have been made stronger. The feature of over-capitalization is 
also left in an unsatisfying shape. Evenif the position taken is logical 
with respect to many railway corporations, the argument is susceptible 
of being used in the case of other corporations to the public detriment ; 
and it is undeniable that there are even railway corporations today which 
are taxing the public to pay income upon securities issued in excess of 
proper limits. 


The Alleged The House of Representatives appears to be determin- 


Money Trust. ed to find out if there is actually a ‘‘ money trust.’’ 

This is as it should be; to have the politicians con- 
tinue to tell the people that there is such a combination, in that vague 
indefinite way that arouses distrust, but without facts, is detrimental 
It will interfere seriously with monetary reform to continue to have 
these unsubstantiated allegations circulated. Hence the facts should be 
brought out. If necessary there can then be adequate legislation pro- 
vided to correct the evil ; if it is shown that it does not exist, the country 
can be at rest. It will be of enormous advantage to have all of these 
questions touching trusts and combinations examined at one time, in- 
stead of stringing them along over a long period, involving continued 
disquiet to business interests. The people are entitled to know the facts. 


Proposed The decision to investigate the subject was reached only 
Correctives. after strong argument was presented by several promi- 

nent Democrats, among them Mr. Samuel Untermyer, 
a leading corporation lawyer in New York City, who recently presented 
his reasons for the urgencyin a carefully prepared paper, in the Finance 
Forum, a title given to a lecture course on economics. The important 
point made by him was that there exists such a community of interests 
among financial institutions in the metropolis, that they are substantially 
controlled by a small group of men, and that no enterprise not possess- 
ing their favor, or paying them tribute, can hope to obtaincapital. He 
believes that a properly organized central banking institution could serve 
to correct the evil; but he adds that, in the regulation of banking, re- 
strictions should be imposed upon the amount of stock exchange loans ; 
that loans on bank or trust company shares, as well as ownership, should 
be prohibited; so also participations in syndicates; that no person or firm 
should be allowed representation in the board of more than one bank or 
trust company ; that clearing-houses be placed under the supervision of 
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the Comptroller of the Currency; that all security issues be controlled by 
a Federal commission; branch banking should not be authorized. 


Sinan On their face these proposed restrictions will appear 
Too Drastic. wholesome and effective. It is proper, however, to 
examine them critically to determine whether the effect 
of their operation will not be injurious; for there are some very drastic 
points in the propositions. Thus, while it must be admitted that pres- 
ent conditions respecting borrowing upon bank stocks, render it possible 
for buecaneers of the Morse type, to obtain control of a chain of banks 
with a relatively small amount of actually owned money—conditions 
that should unquestionably be changed—it does not appear equitable 
to single out bank stock as the only class of security upon which loans 
cannot be made. It will necessarily operate to depreciate these shares, 
by thus penalizing investors. It is entirely feasible to provide a mod- 
ified control over the use of bank stocks which will check the abuse and 
not interfere with legitimate transactions by bona fide owners. A similar 
objection could be raised to the extreme limitation on the directorships. 
A more moderate restriction would actually serve the purpose better 
and would certainly appear more reasonable. 


—— It is quite natural to anticipate that the prosecution 
Aldrich Pian. of such an investigation will touch upon some features 
of the Aldrich plan which will not promote the speedy 

adoption thereof. There is much uncertainty, even among bank men, 
as tothe extent to which the proposed Reserve Association might be con- 
trolled by certain interests; hence this subject will logically come up 
for consideration. While this will cause delay, in the movement to adopt 
the plan, we are of the opinion that the ultimate result will be such a 
clarifying of the situation as will determine if the plan 7s faulty in that 


particular, and if so lead to such amendment as will correct the fault. 
So too, if there should appear other defects these would be threshed out, 
and we could reach positive conclusions, making the plan more accept- 
able. Since it is tacitly agreed that legislation is not to be expected 
during this session, there would really be a gain for the ** cause,’’ rather 


than a loss, from the investigation. 
—— ed 


Secretary MacVeagh’s Secretary of the Treasury Mac Veagh,in his 
Report. annual report, expresses himself very en- 
couragingly with respect to the outlook for 

monetary legislation on the lines of the general principles of the Reserve 
Association plan. Evidently he sees no reason why the political contest 
to be waged in 1912 should in any wise interfere with non-partisan, pa- 
triotic action by Congress. President Taft in his message is almost as 
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optimistic. The difficulty in the way of realization of these expectations 
is that the Aldrich plan requires so much amendment before it can be 
regarded truly popular, tothe exent necessary to enable its being adopted 
without a division practically upon party lines. It is not like the ques- 
tion underlying the resolution for the abrogation of the Russian treaty, 
which passed unamimously after slight amendment. Yet in its essence 
the money question should be regarded as on the same plane, were the 
people only fully alive to itsimportance. But, as has already been said, 
it is even now not in such a shape that men in Congress can vote for it 
without mental reservation unless there is much change in its form. 


His Views On Both Secretary Mac Veagh and the President laid 
Reform. special stress upon the absolute need for equitable 
treatment to all banking institutions, which this 
JOURNAL has continuously advocated. The importance of this cannot be 
overestimated ; the success of the reform may depend on it. Unless 
equality of opportunity, as the President phrases it, is accorded, there 
will be an energetic opposition, and if the plan should be enacted de- 
spite that opposition, the results will be unsatisfying. On the other 
hand the Secretary strongly urges that banking institutions be prohib- 
ited from holding shares in any other banking institutions, by special en- 
actment. He fears that unless this is done the independence of the in- 
dividual bank cannot continue and concentration in a few hands will be 
inevitable. There is probably no man among the present leaders who 
is more sincerely anxious for the reform of our system than the Secre- 
tary, and he has a mode of stating his views that is particularly attrac- 
tive and persuasive. We look to him to go into the field when the plan 
is definitely before us, and make more converts than any other advocate, 
by reason of that persuasiveness. 


Economy Without It is interesting to observe from his report that 
Hornblowing. without much heralding of the immense sums 
to be saved in the Federal administration, which 

some men have put at the absurd figure of $300,000,000 annually, Mr.Mac 
Veagh has quietly gone to work to save some smaller sums; a matter of 
$100,000 a year here, andanother there. To paraphrase Horace Greeley 
we say, ' The way to save is to save’’; doing it and talking of doing it 
are not the same thing. This has been done in the Treasury, without 
in the least impairing the efficiency of the service. The recommenda- 
tion fora scientific budget system is repeated ; but what wil] become of 
it in the face of such extravagance as has been displayed by Congress 
in the case of the pension bill, whereby $75,000,000 may be added to 
the appropriations for the next fiscal year, largely to serve for the pol- 
iticalcampaign. The democratic majority of the House is evidently de- 
termined to show the “' old soldiers’’ that their party can be as liberal 
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as any other,—to get their votes in 1912. 
and their cry for economy come in? 









But where will their budget 






Ss 





Mr. Aldrich Secretary MacVeagh and the President have apparent- 
is Displeased. ly displeased Mr. Aldrich by insisting upon a provis- 
ion in the Reserve Association plan prohibiting bank- 

ing institutions from owning shares in other banking institutions. He 
is said to oppose the suggestion. But the Secretary has encountered 
much difficulty in the framing of such a provision. As has been re- 
peatedly pointed out, such a prohibition, designed to absolutely prevent 
concentrated control of the Association, is regarded essential by many in 
Congress and many more among the bankers. There is a strong prob- 
ability that such a proviso will be forced into the measure despite Mr. 
Aldrich. He has been “ displeased’’ at almost every suggestion of 












change in his plan; yet he evidently let it go at that in numerous cases 
where he has made changes. He will have todo so some more. Upon 
his own admission, he has given serious attention to the question for only 
a few years past ; and when men who have studied the subject for a life- 
time, right in the business, express views contrary to his own, they are 
going to be listened to some time, even if Mr. Aldrich is  displeased."’ 
We have heard of several instances where, although ostensibly invited 
to give their views, bankers who differed with him have been treated 
with scant courtesy. 










| iS 






Suggestions Which Nn the other hand we must credit Mr. Aldrich 
Were Adopted. with readily adopting suggestions which accord 






















with his views, original or revised. Thus he 
used, almost literally, Mr. Paul Warburg's description of the class of com- 
mercial paper which banks might discount with the Reserve Association. 
The rather unusual limitation of 28 davs for the period which such 
paper is to run, shows that conclusively. At the Banker’s Convention 
in New Orleans Mr. Aldrich, in his second speech, referred to the reserve 
provision in his revised plan as something novel in banking history. 
Now the fixing of a ratio of reserve against both notes and deposits is 
by no means novel; but the imposition of a tax progressing upward 
as the reserve ratio falls, isentirely novel. Readersofthe BANKING LAW 
JOURNAL will recall that it was proposed for the first time in the Muhle- 
man plan, on page 124 of our February, 1910, issue ; a comparison of the 
language of the proposition there and that in Sec. 55 of the revised Al- 
drich plan, shows clearly whence the latter was derived. We want the 
readers of the JOURNAL to understand that Mr. Aldrich is quite welcome 
to use the suggestion; when we published it, we were looking for the 
best we could give the public, and are glad Mr. Aldrich finally agreed 
with us, that the graduated tax was the best. 


; a } 
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Gernerate The “‘ New York Journal of Commerce’’ has contri- 
Shareholders. buted to the sum of our knowledge a valuable com- 
pilation of the number of shareholders in the prin- 

cipal corporations in the United States, from which interesting com- 
parisons can be made with the similar compilation relating to the 
same corporations a year ago. The data deal with 234 corporations 
with $10,711,000,000 capital stock ; about half of this stock is the issue of 
91 railways, the remainderindustrials. All of them have 930,229 share- 
holders, an increase in the year of 64,596. The capital increased 1% per 
cent. during the period, the holders by 7 percent. Hencetheaveragehold- 
ing of shares was reduced to 10914 from 115%, or about 5% per cent. 
The holders of industrial shares still predominate and the increase in the 
year was greatest among these. Railway shareholders average 139) 
per individual, industrials 8938. The average number of shareholders 
per company, of all, is 4194. Evidently there was a considerable “* dis- 
tribution’’ of stock during the year. It must be borne in mind that these 
are average figures, which do not in any way preclude the fact that the 
controlling interests are held by very few individuals in a great majority 


of cases. 
—— 


BANKING LAW. 


A Course of Study in There can be no doubt as to the advan- 
the Law of Banking. tages secured to a banker by a knowledge 

of the banking law. The serious problem 
in connection with acquiring such a knowledge is to devise a proper 
and efficient method. The most popular method, and the only one 
which, to our knowledge, has been tried is to send out a series of 
printed lectures. The objection to this plan is that the expense is 
so great and that it is not possible to interest a sufficiently large 
number of bankers to enable the matter to be placed before them at 
a moderate cost. For this reason the Banxinc Law Journat has de- 
cided to incorporate in its monthly issues a complete and thorough 
course of study in the law applicable to banks and banking transac- 
tions. In this manner the subscribers of the Banxinc Law JourNnaAL 
may take up the study of the law of banking without extra cost to 
themselves, and with the knowledge that the course will be continued 
until the entire range of the banking law has been covered. 


The question arises as to what this series oflec- 
Will Contain. tures will embrace. In short, it will include 
all the law pertinent to the banking business 

‘which does not come within the scope of the Negotiable Instruments 
Law Series which have been published regularly in the Banxinc Law 
Journat since July, 1909. The course will take up the regulation 
and control of banks and their organization. Then will follow, in 


What the Course 
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proper sequence, the issue, transfer, increase, reduction, etc., of cap- 
ital stock; the rights and liabilities of stockholders; the election, 
compensation, duties, obligations and rights of officers; general, 
special and trust deposits; the payment and certification of checks; 
loans on collateral security; the collection of negotiable paper, and 
dissolution. 

The first installment in the course of study appears in this issue. 
It deals with the right of a state to regulate, and even prohibit, bank- 
ing. Many people do not realize the control which the states have 
gradually acquired over the banking business. Every state has en- 
acted some restrictions, a number of them being very stringent, upon 
the operations of incorporated banks and private bankers; and the 
highest courts in two states, and the United States Supreme Court, 
have expressly held that a state has authority to entirely prohibit 
private banking. These matters of control and regulation are in- 
teresting toevery banker. But the law which affects the daily trans- 
actions of his institution is more important and we shall, therefore, 
get into that part of our subject with as little delay as possible. It 
is our intention to make this course complete and to devote as much 
space to it as is possible. And we confidently believe that our sub- 
scribers will greatly benefit by closely following the course. 

As we have stated before, the plan of the Bankinc Law JourNaL 
is not to enable the banker to act as his own attorney. Our object 
is to teach bankers how important it is that they should know 
the law which regulates their calling, and how comparatively easy 
it is to acquire such a knowledge; and, second, to make it possible 
for bankers to recognize the danger signals of the law to the end 
that they may know when it is necessary to seek legal advice and, 
when possible, avoid the necessity of seeking such advice by so con- 
ducting their business as to keep clear of legalentanglements. Our 
course of study in banking law is dedicated to these objects. 


SS 


In the May, 1911, JourNAL, at 


Receiver of Insolvent Bank é s 
Not Liable for Failure to Enforce page 404, we published the 
Stockholder’s Liability. decision of a Special Term of 


the New York Supreme Court 
in the case of People v. Bank of Staten Island in re Mayer, 127 N. 
Y. Supp. 905, wherein it was held that a receiver of an insolvent 
bank in the state of New York is personally liable to the creditors 
for a failure to enforce the statutory liability of a stockholder until 
the statute of limitations has barred the claim. 

In this issue, at page 33, we publish the decision of the Appellate 
Division of the New York Supreme Court in the same case on appeal, 
which reverses the holding of the Appellate Term. 

The determination of the Special Term was based upon the theory 
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that it was the plain duty of the receiver to bring a proceeding to en- 
force the liability of the stockholder (which in this instance amount- 
ed to $5,000) before the running of the statute of limitations. 

The Appellate Division read the law differently. Prior to the 
amendment of the New York Banking Law in 1897 there was no stat- 
utory provision authorizing receivers to enforce the individual lia- 
bility of stockholders, and the proper remedy then was an action by 
a creditor on behalf of himself and those who chose to come in and 
join in bearing the expense of the litigation. 

The New York Banking Law as amended (Laws 1897, Chap. 441,) 
provides that actions or proceedings to enforce the liability of stock- 
holders ‘‘ shall be taken and prosecuted only in the name and be- 
half of such receiver or receivers, unless such receiver or receivers 
shall refuse to take such action or proceeding upon proper request 
in that behalf made by any creditor, and in that event such action or 
proceeding may be taken by any creditor of the corporation.” 

As the court observed, this language does not clearly evince a 
legislative determination that an action or proceeding shall be pros- 
ecuted by the receiver himself. The statute merely contemplates an 
action by a creditor in the name of the receiver, provided he should 
consent to the use of his name for that purpose. 

The statute clearly recognizes the right of the receiver to refuse 


to proceed, and the court, therefore, determined that the receiver 
could not be personally charged for a failure to proceed. 


— Recently the Supreme Court of the State 
Companies and the of Illinois decided that the inheritance 
Inheritance Tax Law. tax law of that state isconstitutional. Its 
constitutionality was questioned in a pro- 
ceeding instituted by the National Safe Deposit Company. The 
charge of unconstitutionality was levelled at section 9 of the Illinois 
statute, which is printed in full on page 906 of the November, 1911, 
BankinG Law Journat. In short it requires safe deposit companies 
and other institutions in possession of deposits, standing in the name 
of deceased persons, to give ten days’ notice to the State Treasurer 
and Attorney General before surrendering a deposit to persons en- 
titled thereto. The company is also required to retain a sufficient 
portion of the deposit to pay the tax created by the statute, and a de- 
fault on the part of the company renders it liable for the tax and 
subject to a penalty of one thousand dollars. 

On page 885 of the November JouknaL, we commented editorially 
upon the decision and expressed our concurrence in the conclusion 
reached bythecourt. We believed then, as we do now, that no con- 
stitutional right of the safe deposit companies is violated by the stat- 
ute. There are many statutes in existence which cast a heavy 
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burden upon those who come within the scope of their operation, 
but they are not, by virtue of this fact alone, unconstitutional. This 
Illinois statute may be more oppressive in its action upon the safe 
deposit companies than it seemstobe. But the highest courtin the 
State of Illinois has found it constitutional and we have no doubt 
that the same result would be reached by any other tribunal of equal 
eminence. 


now Gute Ganesh The editorial just referred toand the opinion 
Companies Bailees? Of the court in the Illinois decision has called 
forth an expression of opinion, in the nature 
of a criticism, from Mr. Samuel Hoff, a member of the New York 
bar, and counsel for the New York State Safe Deposit Association. 
Mr. Hoff states that a point in the decision, vital to safe deposit com- 
panies, has been overlooked. The subject of the oversight is that 
part of the court’s opinion in which it is stated that the relation be- 
tween a safe deposit company and the person who, by contract, en- 
titles himself to the right to place his valuables in one of the com- 
pany’s safe deposits boxes, is that of bailor and bailee. 

Unfortunately we have not the space to present Mr. Hoff’s con- 
tribution on the subject infull. We, therefore, take the liberty of 
setting forth the reasons upon which he bases his opinion that the 
relation is not that of bailor and bailee. The reasons are as follows: 

1. One essential element of a bailment is the transfer of posses- 
sion to the bailee. One who avails himself of the advantages of asafe 
deposit box does not transfer to the company the possession of the 
valuables which he places in the box. 

2. On the theory that a bailment imposes upon the bailee the 
duty of taking care of the bailed goods the laws of bailment and the 
decisions thereon are not applicable. 

3. Apart from statute the safe deposit company hasno lien on the 
contents of the safes in its vault. If the ordinary relation of bailor 
and bailee existed then the company would have such a lien as a 
matter of law. 

4. A bailee can be held liable for conversion but a safe deposit 
company cannot. 

5. A man may hire a safe and then not place anything in it, in 
which case where is there a contract of bailment ? 

6. The statutes of the state of New York indicate that a safe de- 
posit company is not a bailee. 

We do not intend at this time to go on record on the question of 
whether or not a safe deposit company is a bailee of the property 
in the safes upon its premises for the reason that we do not think 
thatthequestion has any bearing on the constitutionality of theI]linois 
statute. 

If the relation is not that of bailor and bailee then the courts of 
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California, Texas, and New York, as well as the Supreme Court of 
Illinois, have gone wrong on the question. The New York Court of 
Appeals, in Roberts v. Stuyvesant Safe Deposit Co., 123 N. Y. 57, de- 
scribed the relation as ‘‘ that of a bailee or depositary for hire.” On 
the other hand when questions of garnishment and lien have arisen 
the courts have made decisions indicating that a safe deposit company 
is not a bailee. On page 340 of the April, 1911, Banxinc Law Jour- 
NAL we published an article by Messrs. E. B. Kixmiller and C. H. 
Lambach, which clearly sets forth the inconsistencies in the discus- 
sions passing on the relation between the safe deposit company and 
its customer. 

In all probability the term bailment, was applied by the courts to 
a deposit with a safe deposit company for want of a betterterm. We 
know of no word in the lexicon of law better adapted to describe the 
contract between a safe deposit company and its customer, and we 
fail to see wherein the safe deposit companies suffer through its ap- 
plication. 

— 


Liability of In the United States courts a bank, which 
Collecting Bank for undertakes the collection of commercial 
Default of Agent. paper, is responsible for the default of its 
correspondent. The latest enunciation of 


this rule is found in the case of California National Bank of Sacra- 
mento v. Utah National Bank, 190 Fed. Rep., decided by the Cir- 
cuit Court of Appeals, and published in this number. 

This is a matter upon which the courts of the different states are 
divided. A number of states, New York being one of them, agree 
with the Federal courts and hold that a bank which accepts paper 
for collection is liable for the default of the correspondent bank 
which it selects, on the theory that the correspondent bank is the 
agent of the initial bank. 

On the other hand Massachusetts, and many other states, hold 
that if the initial bank uses due care in selecting a correspondent, 
through which to make the collection, its responsibility ends and it 
is not liable for the default of the correspondent. The theory in 
these cases is that the depositor impliedly assents to the employ- 
ment of an agent bank by the initial bank. 

Each side claims that its position is supported by considerations 
affecting the stability of banking and general commercial business. 
Eminent writers have taken the view that the initial bank should be 
held responsible for the default of its correspondent. Mr. Selover, 
in his work on Bank Collections, section 116, says: ‘‘It is believed 
that a policy which holds the initial bank to a strict accountability 
* * * isin keeping with a careful administration of the business of 
banks, who hold themselves out to the public as mediums for the 
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speedy and safe collection of paper payable in any part of the 
country.” 

Mr. Daniel, in his book on Negotiable Instruments, section 342, 
expresses favor for this rule, but Mr. Morse, author of a standard 
work on Banks and Banking, sections 275, 276, takes. the opposite 
view. So, it seems, the legal writers find it as hard to agree on the 
question as do the courts. 

However, where the initial bank is held liable, the law givesita 
right to proceed against the negligent correspondent, and, in most 
cases, this is sufficient protection for the bank. 


—_=s 


Stopping Payment Many banks have a practice of requiring each 
ot Ghecks. depositor tosign an agreement, upon opening 
his account, which contains aclause reterring 
to the stoppage of checks. The clause is generally worded so as to con- 
vey to the depositor the idea that the bank will use every endeavor 
and exercise every precaution to execute orders to stop payment. 
But the agreement usually includes a provision that the bank will 
not be liable in any event for a failure to stop payment on a check, 
when so directed by a depositor. 

When closely read these contracts contain a bold inconsistency. 
The bank contracts to use proper care in the matter of stopping 
checks and then goes on to provide that it shall not be held respon- 
sible if a check is improperly paid through the bank’s failure to ex- 
ercise such care. 

Not only is such an agreement inconsistent but it is practically 
useless as a protection tothe bank. An agreement of this kind is 
in derogation of the common law and is, therefore, strictly construed 
against the party who frames it. 

When the bank agrees to ‘‘exercise ordinary care to execute stop 
orders,” to ‘‘endeavor to carry out stop orders,” or to take some 
other similar precaution, it will be held to this obligation, notwith- 
standing a further provision that the bank shall be free from any 
liability. : 

It would be wiser for banks to include in their contracts of de- 
posit a clause something like this: ‘‘The bank will be liable to its 
depositor for any negligence in connection with the execution of 
stop orders.’’ Such an agreement would make an appeal to the de- 
positor and would not expose the bank to any greater liability than 
it is subject to in a case where it makes no agreement at all on the 
question of stop orders, or attempts to shield itself behind an in- 
congruous arrangement such as one of those set forth above. 

















CATEGORICAL DISCUSSION OF THE ALDRICH 
PLAN. 


BY MAURICE L. MUHLEMAN, 


Author of ‘‘A Plan for a Central Bank,” published by the Bankixe Law Journat Co, 


T is proposed in a series of articles, of which this is the first, to dis- 
cuss critically every section of the Aldrich plan for a National Re- 
serve Association, as revised in October 1911, in the light of all the 

suggestions which have appeared in the period since it was first propos- 
ed and after its revision to date (December 30). 

Sec. i. Name. The proposed name is unsatisfactory because not 
significant. Were the institution designed merely for domestic business, 
no objection would appear to naming it The National Reserve Associa- 
tion: but since it is designed to engage in foreign business as well, the 
significance is not properly indicated; there is nothing in the name to 
identify it with the United States, and this defect can be remedied only 
in part by adding the words ©‘ of the United States,’’ because it makes 
the title too long. 

To make the institution properly representative abroad the words 
‘“ United States’’ should be included in a short title. Thus “‘ United 
States Reserve Association’’ would be an improvement. Still this is 
not satisfying; and since the institution as proposed is to be a bank in 
every sense except that its domestic business is limited, why should we 
deceive ourselves by pretending otherwise and be ridiculed abroad for it. 
Thus ©’ The United States Reserve Bank’’ would at once convey the pro- 
per significance and lend dignity abroad. I personally favor eliminating 
all of the groundless fear and naming it 7he Bank of the United States 
just as other nations have done with theirs, because it is the most ap- 
propriate name, in every sense; short, significant, distinctive and digni- 
fied, without mistaken pretenses. 

Charter Period. The proposal to grant a charter for fifty years is 
not well-advised ; so long a term is unnecessary ; we arein the habit of 
giving twenty-year charters, as in the case of national banks, and this 
was the term of each of the grants to the two former Banks of the United 
States. Most European central banks have shorter charters, ten to fif- 
teen years;.this enables revisions of the terms of the grants as wise 
policy may dictate. While Congress would doubtless retain the right 
to amend the charter, the opportunity todo so would not be so easily pro- 
vided as would be the case if the limit were say twenty-five years. In 
this country great changes in conditions take place in a quarter of a 
century ; and long before fifty years have passed the changes may be 
such as to render the plan antiquated for the purposes then existing. 
Hence I favor cutting the charter period in half. 

Capital. The proposed authorized capital is excessive ; approximate 
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ly $300,000,000 is suggested, the basis being 20 per cent. of the capital 
of existing banks; but this capital is now over $2,000,000,000, so that a 
total of $400,000,000 may be looked for. Nosuch sum is necessary. Nor 
does the fact that it is later proposed that only half shall be paid in, help 
the matter; indeed it makes it subject to further objection; a liability 
for the other half is not a wholesome thing in a bank's account. 

A capital of $100,000,000 would be ample; and under favorable con- 
ditions would mean only 5 per cent. of the capital of existing banks 
which is a more reasonable rate. With the capital named it would be 
the largest central banking institution in the world. The bank of Eng- 
land has a little over $70,000,000; the Bank of France has a little over 
$36,000,000. If comparison is to be made with liabilities, the latter has 
about $1,200,000,000 in its account; and it is the strongest in the world. 

In the opinion of many the proposed institution would find hard work 
using its resources for a good part of each vear; why swell them by an 
excessive capital ? 

Head Office. Washington is regarded by many as objectionable be- 
cause it is the seat of government, hence it is feared that political influ- 
ences may operate detrimentally. Of course New York is regarded out 
of the question on account of the prejudice against Wall Street; Chicago 
has been named as centrally located, but it is not really so; St. Louis 
or Kansas City would be preferable on that ground. 

In fact, however, Washington is by far the best place; it is the cap- 
ital; it has no business interests to promote ; it is proper that the head 
officers be near the Government since the institution is to be the fiscal 
agent of the United States and there are some features as to which the 
Treasury will have to be considered. Finally and chiefly, the bulk of 
the business is not to be done at the head office but at the branches, and 
the managers of the former can be much more independent if located 
at Washington. 

The protection from political influences if needed, must be worked 
out otherwise. If the plan renders the institution susceptible thereto 
there is a weakness in the structure that would be as easy to abuse if 
the head office were in St. Louis or elsewhere. If we have not the wis- 
dom to so legislate that partisan political influences can be kept out, we 
might as well abandon all idea of having a respectable system. 

In General. The plan to have an incorporated and concrete central 
institution is opposed altogether for the reason just mentioned, (fear of 
having it mixed in political affairs;) for the reason that we have not the 
men capable of operating it properly; for the reason that we have not 
experience here, or elsewhere under similar conditions, to guide us so as 
to make the undertaking successful. It is therefore proposed that local 
or district organizations be created, in a manner not unlike that in the 
plan, (to be discussed later), but that there be no central organ, or at 
most only a central board which shall have no directing functions, but 
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shall study the results so as to be able to recommend legislation for im- 
provement. 

Such a plan commends itself to many who share the belief that we 
should go slow. But it also postpones reform of the banking and cur- 
rency system indefinitely and continues to expose the Nation to the 
dangers of panics and their disastrous results. The people should be 
led to appreciate the fact that their monetary affairs can never be 
upon sound lines until there is central regulation of all the conditions 
bearing upon them. So long as we have the divided authority, part 
national and part state, both inefficient to correct the evil, we are sure 
to have the evil. And animportant part of this evil lies in the fact 
that the supply of money-means has a powerful influence upon prices; 
to a certain extent the high prices complained of are due to the absence 
of all regulation of that supply. 

Some people want the Government to undertake this regulation of 
supply directly; but it is clear that the regulation, being a matter of 
business conditions, can be much more satisfactorily carried out by a 
business agency, such as a properly constituted central institution to 
supervise all banking and currency affairs. Regulation directly by a po- 
litical agency—i. e. Government—has always proved disastrous; and 
where the regulation is today carried out most efficiently for the benefit 
of the whole people, in France, it is done by such a central institution. 

We should be wise enough to profit by the universal experience in 
this particular, aud we should not delay instituting the necessary ma- 
chinery for full supervision. Half-way measures will mean postpone- 
ment which continues many of the evils. Let us take up a thorough 
revision of our system, but let us also understand just what we are to 
do. Better give enough time for careful study before passing laws 
then we are more likely to get what we actually need. 

There is some experience to guide us; in 1882 Japan abolished her 
system of national banks modelled upon our own, because it was found 
unsatisfactory; the central bank system was substituted without serious- 
ly interfering with other banks. Sweden and Switzerland recently 
passed through similar experiences. 

I believe that with a proper educational program the great desira- 
bility of central regulation can be quickly demonstrated; that we have 
the men able to manage the business; that we can plan the institution 
so as to have it free from domination either by political or by selfish 
interests; hence we should adopt no half-way measures. 

Sec. 2. Ownership of Capital. The plan permits national banks and 
all state banks and trust companies which come within certain restric- 
tions, to subscribe to the capital. The first of these restrictions is that 
the subscribing bank must have a capital of at least $25,000; and a 
trust company at least $100,000 capital and $20,000 surplus, increasing 
for cities with more than 25,000 people. This capital restriction ex- 
cludes about one-fourth of the banks in the country,—state institutions 
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with small capital, in small places; and of course, under the plan, these 
could not get the benefits of the improvements in the system, although 
they need the help thus to be provided, more than the others. 

This is a discrimination which should defeat the plan if it is retained 
in the draft thereof. Because the localities are not amply supplied with 
capital, in other words, because the communities are relatively poor, 
they are tobe cut out. It is a pointed manifestation of the spirit which 
ignores the little fellow and it is seriously proposed in legislation pre- 
tending to benefit a// the people, in a republic. Even Russia has shown 
a more enlightened policy in its banking legislation. In proposing such 
a plan there has been shown a remarkable indifference to, or ignor- 
ance of, the spirit of fair play and the temper of the American people. 

It is not necessary to mince words on this subject. Mr. Aldrich 
told the American Bankers’ Association in convention that the plan pro- 
poses to treat every bank, great or small, equitably, although he knew 
that the plan discriminates against the small banks to the number of 
over 6,000; and the bankers appeared to believe it. The question is, how 
long are they going to continue believing it? Every bank and every 
community should have the benefit of this new law, and should strenu- 
ously insist on it as Bank Commissioner Dolley of Kansas has done. It 
would be just as equitable to pass a law declaring the greenback dollar- 
bill legal tender for 100 cents everywhere except in the little country 
towns, where it was to be reckoned at only 95 cents. This question 
concerns the people’s money-means and the discrimination would have 
an effect not unlike that which such a legal-tender law would have. 

In this connection it is proper to consider the Government’s relation 
to the institution ; there should unquestionably be provision for its in- 
fluential participation in the management, not only because the Treas- 
ury funds are to be held by it, but also because the institution will have 
a powerful influence upon the nation’s money-means, a matter of great- 
est public interest. I have suggested, therefore, that the Government 
should take part of the shares of the institution. It is however entirely 
feasible to have the Government exercise a fairly proportionate power 
in the management without share ownership and this will be discussed 
in connection with a later section of the plan. 

Other restrictions upon state banks appear in subsequent sections of 
the plan (60-64), and will be discussed when these are reached; they 
contain reasonable provisions for regulation. It should be noted how- 
ever that some state laws prohibit banks chartered thereunder investing 
in shares of any corporation; in these cases amendments of state laws 
would be necessary to permit them to become shareholders. Itis further 
to be observed that those savings banks having no capital stock, includ- 
ing the large mutual institutions in the East, are not provided for. 
In some manner this should be done, so that no incorporated banking in- 
stitution shall be excluded from the facilities to be afforded by the 
National Association. 


Sec. 3. Shares. These are not to betransferable nor negotiable. This 
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is a proper provision to prevent the purchase of share-control by large 
money interests. Provision is also made for the redemption of shares 
by the central institution at their book-value in case a shareholding 
bank liquidates; for the issue of additional shares at book-value to banks 
coming in later; and in order to keep the relative share holdings the 
same, it is provided that banks must increase or decrease their holdings 
in proportion to any increase or decrease of their capital. All these fea- 
tures are satistactory. 

Sec. 4. Dividends. Out of its profits the institution may pay divi- 
dends up to 4 per cent. before setting aside any part in surplus fund; 
and this dividend is cumulative, so that if not earned, or only partly 
earned, and paid in one year, it is to be paid in the next year that shows 
sufficient profit to do so. Should there be more profits than necessary 
for a 4 per cent. rate, one half of the excess is to go to surplus fund, 
one fourth to shareholders and one fourth to the Government ; but the 
share-holders are never to get more than 5 percent. After that rate 
has been paid on shares any excess profits are to be divided equally be- 
tween the surplus fund and the Government; and when the surplus 
reaches 20 per cent. all excess profits are to go to the Government. 

This section calls for some criticism. It is an almost universal and 
very wholesome rule in banking laws, that before declaring dividends a 
part of the profits is to be set aside for surplus, (say 10 %). Thisshould 
be provided for. Since the institution is avowedly not to be established 
as a profit-making corporation, but as a public service organ, the 4 per 
cent. cumulative rate should be the limit on dividends. On the other 
hand the accumulation of surplus should not be limited to 20 per cent. 
or any other ratio; it is wise to strengthen the institution out of its 
profits. If only half the capital is to be paid up, it should be made very 
clear that the dividends are reckoned only on the paid-up portion. 

Several estimates have appeared of probable profits ofthe institution ; 
these seem too optimistic, and if there is a prospect that such large earn- 
ings can be made (say 13 per cent,) means should be devised to offset 
this as too great; for it is obvious that this profit comes out of the busi- 
ness of the country and means a tax thereon. It would be inconsistent 
to impose such a burden through such an institution, whose creation is 
designed to help, and not to hinder, business. 

Sec. 5 and 6. Organization. The subscribing banks are to organize 
incorporated local associations, in contiguous territory, which are then 
to be grouped into 15 district associations, each district to have a branch 
of the National Association. These districts may be readjusted and the 
number increased and additional branches created, at the discretion of 
the directors of the National Association. Local associations must have 
a membership of at least 10 banks with capital and surplus at least 
$5,000,000. There are only two states with less than $5,000,000 of bank- 
ing capital and surplus. 

The segregation into districts is a most important matter. Very re- 
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cent action of the Monetary Commission indicates that it is contempla- 
ted adopting the grouping of the states of the Union, used by the Comp- 
troller of the Currency in his reports, as a basis. In order to discuss 
this intelligently a table is presented showing the important facts: 
STATEMENT SHOWING POPULATION AND BANK STATISTICS, WITH 
RATIOS, FOR THE SEVERAL GROUPS OF STATES. 











Groups of Population. Banks. Capital. Deposits. 

States Mins % No. % Miins % Milns. % 
New England 6.7 7.1 1,079 4.4 140 7.2 2,324 14.7 
Eastern .-.. 21.7 23.1 2,844 11.7 600 308 6,677 42.1 
Southern... 26.3 28.0 5,765 23.7 335 17.2 1,283 8.2 
Middle. .... 26.2 27.8 8,167 33.5 561 28.9 3,759 23.7 
Western.... 7.7 8.2 4,899 20.1 138 Ta 742 oy | 
Pacific. .... 5.5 5.8 1,604 6.6 171 8.8 1,081 6.6 
| ee 94.1 100.0 24,358 100.0 1,945 100.0 15,866 100.0 





If the segregation were to be based upon bank capital alone, we 
would have the southern group with 28% of the people with only about 
17% of the interest in the central institution. Similar disproportions 
would result for other groups. Having the paramount purpose of pub- 
lic service always before us, it would seem necessary to consider area 
as an essential factor, since the service of the branches should be 
available to every bank therein within 12 hours. We should also give 
weight to the value of the products of the several groups. Finally the 
relatively sparsely populated districts should be given somewhat more 
consideration because of that condition. It must be seen that, within 
its sphere and capacity, the little $10,000 country bank is doing relatively 
as much to develop the country as the largest bank in the metropolis. 

An examination of all the conditions will show that the 15 districts 
proposed will hardly suffice; 20 will probably be necessary; and the 
number should be fixed at the outset,— not be left for future determin- 
ation by the directors of the institution, because that would involve com- 
plications which should not be allowed to interfere with the business. 

Unquestionably branches will be required in Boston, New York, 
Chicago, St. Louis, New Orleans and San Francisco. Philadelphia, 
and Baltimore may with propriety demand attention, although Pitts- 
burgh may be given priority as the Pennsylvania point. In Ohio, Cleve- 
land and Cincinnati will compete, with the probabilities favoring the 
latter for southern business. St. Paul-Minneapolis will appear with 
ademand. Atlanta will show good claims as the chief intermediate 
point between Baltimore and New Orleans, although two or three cities 
of the southern tier may compete. Texas will require a branch, which 
will scarcely reach Arizona, which may be served by Los Angeles. For 
the central group Denver alone will scarcely suffice; yet a Kansas point 
may not be as desirable as Omaha or Kansas City. Helena, Montana, 
will present a claim for a branch for its vicinity, competing probably with 
Salt Lake City ; and in the extreme Northwest, Portland and Seattle 
will be rivals. (To be Continued.) 











RECENT BANKING LEGISLATION. 


HE American Bankers’ Association, through its Law Committee, 
published a valuable resume of laws passed in the several states, 
during the previous year, which are worthy of special notice. 
There were a number of special acts which the legal department 

of the Association, in charge of General Counsel Paton, made special ef- 
forts to have passed in order to have greater uniformity in the protec- 
tive features. These included penal laws for: 

a. Making false statements to obtain credit passed by Connecticut 

and Missouri. In the former the highest penalty is $2,000 fine and five 
years imprisonment, or both; in the latter $1,000 fine or one year in 
prison or both. 
6. Making derogatory statements affecting banks, passed in Mis- 
souri, Wyoming and Nevada. The two first-named fix the maximum 
penalty at one year in jail or fine of $1000 or both, while the last-named 
reduces the respective penalties by one-half. 

c. Drawing checks when there are no funds, was penalized by new 
laws in Minnesota, Alabama and West Virginia. Minnesota makes it 
punishable by $1.000 fine, or a year in prison or both, but refused to make 
the issuance of such a check prima facie evidence of fraud. Alabama 
makes the offense punishable as larceny,West Virginia distinguishes be- 
tween checks under and over $20; and if the amount is paid within 20 
days of notice there is to be no action. The penalty in the case of small 
checks is up to $100 fine avd 30 days in jail; in the case of large checks 
one to two years in prison. 

d. Specially penalizing burglary with explosives, adopted in Connec> 
ticut, Kansas and Wisconsin; with punishment by imprisonment only, 
up to 30 years in the first-named state, 10 to 30. years in the second, 15 
to 40 years in the last named. 

Aside from these penal laws recommended, the following are to be 
noted. 

e. Liability for forged or raised checks. This is to exempt banks 
paying such items after a certain period unless the depositor notifies the 
bank. Six states adopted the principle: Idaho includes trust compan- 
ies and limits time to three months; Kansas and Minnesota fix a six 
months time limit; Maine and Ohio make it a year; Oregon only 30 
days and includes forged indorsements. 

yf. Deposits in two names payable to either, enacted in Iowa, South 
Dakota. Wyoming, Wisconsin (limited to $500 or less), and Massachu- 
setts which elaborated the draft materially. 

g. Payment of trust deposit to cestui que trust in case of death of 
trustee, where nothing appears to the contrary; passed in Oregon and 
Wyoming. 

hk. Making notary who may be connected with a bank competent to 
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act unless a party in interest in the document; enacted in Maine and 
South Dakota. 

The Negotiable Instruments Law was adopted in Delaware and the 
Philippines, leaving now only ten jurisdictions in which this valuable 
law is not yet enacted. 

The Warehouse Receipts Lawis now operative in Colorado, Missouri 
and Utah making 23 states in which it prevails. 

The Bills of Lading Law was adopted in Connecticut, Illinois, Iowa, 
Michigan, New York,Ohio and Pennsylvania,thus being now covered in 
nine states. 

Other laws not recommended by the Association were as follows: 

The Uniform Stock Transfer Law was adopted in Ohio and Pennsy]- 
vania ; the Uniform Sales Law in Wisconsin. 

Columbus day (Oct. 12) was made a legal holiday in Alabama, Del- 
aware, Idaho, Indiana, Kansas, Maine, Oklahoma, Oregon, Pennsylva- 
nia, Texas, Washington, West Virginia. 

Alabama alsomade the day before Ash Wednesday (a movable date) 
commonly known as Mardi Gras, a holiday; and Idaho dignified June 
15, as Pioneer Day. Indiana revokes on Lincoln’s birthday (February 
12) formerly a holiday there. 

Alabama passed a general law for discount banks and creating a de- 
partment, which was discussed in a previous issue of the JOURNAL. 

California amended its general law of 1910 in numerous particulars. 
Thus, compelling directors to meet at least monthly: making the re- 
ceipt of bonuses for loans felony; for better regulation of reserves; for 
limitation of loans; penalizing unauthorized banking ; requiring that 
certified checks be charged out immediately, and making overcertifica- 
tion unlawful; prohibiting issue of preferred stock by banks ; limiting 
investment in bank premises. 

Colorado has adopted the system of graduating capital of banks ac- 
cording to population of places, and the segregation of savings business ; 
these are however subject to a referendum since a deposit guaranty plan 
is included in the law. 

Delaware now subjects every corporation using the word “ trust’’ 
in its title to supervision. 

Florida has adopted a general law for organizing trust companies. 

Idaho has revised its general law, created a bank department, mak- 
ing the law as a whole more specific, by better provisions for regulation 
and examination. 

Indiana has also improved its examining regulations. 

Iowa revised her law taxing banks and fortified the supervision. 

Kansas provides now for the use of public funds to pursue bank rob- 
bers; the deposit guaranty law has been amended; investment com- 


panies have been placed under such supervision as is expected to root 


out the flotation of unsound securities. 
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Maine now compels trust companies to segregate savings deposits 
and the assets to secure them; and provides for 90 days notice from 
savings depositors. 

Michigan and Minnesota passed minor amendments. 

Missouri now permits mortgage loan companies and the incorpora- 
tion in large cities of private bankers with at least $10,000 capital. 

New Hampshire found it necessary to legislate that a bank or trust 
company must begin business within 4 vears after incorporation, and 
has a new law taxing savings banks. 

Nebraska in addition to a number of amendments passed a general 
law for creating trust companies. 

New Jersey changed her laws only slightly ; soalso North Carolina ; 
Nevada, much more, but apparently not of a striking character. 

New York passed twenty laws affecting banking of which ten were 
amendments to the banking law. Perhaps the one of most far reaching 
importance was that regulating private bankers, particularly those deal- 
ing withimmigrants; a former law was declared void by the courts. One 
restricted loans to officers; there is also a slight change in the reserve 
law. 

North Dakota also created a bank department; provided at last for 
savings banks,with capital stock, which is to be at least 1-20th of the de- 
posits. Here also investments in bank premises had to be limited. A 
curious act legalizes notes etc. ,calling for over 7% interest but not to ex- 
ceed 12%. 

Ohio in addition to some minor matters passed an act prohibiting 
the tax commissioners from inspecting or listing savings deposit accounts 
and building-loan shareholdings. 

Oklahoma requires treasurers of cities, towns etc., to deposit their 
funds in banks paying at least 3 % interest on balances. 

Oregon passed numerous banking law amendments to strengthen 
supervision. 

Pennsylvania now requires bank directors to take an oath of office ; 
regulates private banking particularly the class dealing with immigrants; 
legalizes realty transfers from a woman to her husband; penalizes bogus 
warehouse receipts. 

South Dakota reorganized her banking department and provided for 
trust companies. 

Texas revised her public deposit law, and gave married women trad- 
ing rights. 

Utah organized a bank department and fortified her general regula- 
tion laws ; prohibits private banks and branch banks. 

Wisconsin legislated against keeping original accounts in banks in 
loose-leaf books or on cards; bound books are prescribed. Otheramend- 
ments of her laws were largely corrective of defects in the recent gen- 
eral act. 








THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


Vil. PRESENTMENT FOR PAYMENT. 


. Effect of Failure to Present for Payment. 

Readiness at Place of Payment Equivalent to Tender. 

- Who May Present for Payment. 

. Days of Grace. 

Presentment of Instruments Payable on Day Certain. 
. Time of Day When Presentment May Be Made. 


AW hk WD 


1. Effect of Failure to Present for Payment.—With certain excep- 
tions, which will be referred to later, presentment for payment is nec- 
essary to charge the drawer and indorsers of a negotiable instrument. 
These parties are secondarily liable on the instruments which bear their 
signatures. The legal effect of drawing a bill of exchange is to promise 
the payee and subsequent holders that, if the bill is presented to the 
drawee or acceptor for payment, and payment refused, then the drawer 
will indemnify the holder for his loss, provided the necessary proceed- 
ings upon dishonor be taken. And every indorser makes a similar prom- 
ise to his indorsee and all subsequent holders. 

But a failure to present an instrument for payment does not discharge 
a maker or acceptor. These parties are primarily liable, and their re- 
sponsibility to the holder is not affected by his failure to present the in- 
strumentfor payment. Section 130 of the Negotiable Instruments Law, 
which expresses these rules, reads as follows: ‘°° Presentment for pay- 
ment is not necessary in order to charge the person primarily liable 
on the instrument, * * but, except as herein otherwise provided, pre- 
sentment for payment is necessary in order to charge the drawer and 
indorsers.’’ 

The failure to present a bill of exchange for payment, as has been 
stated, operates to discharge the drawer. The time at or within which 


Notr.—The numbering of the sections of the Negotiable Instruments Law used 
in this series of articles is that used in the New York statute. 
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a presentment for payment must be made varies according to whether 
the instrument is payable ona day certainor ondemand. This will bea 
subject of discussion in subsequent sections. It must be stated at this 
point, however, that, if it is found that presentment for payment is not, 
under the circumstances, made at or within a proper time, the drawer 
is absolutely discharged. Although a check is in reality nothing more 
than a bill of exchange drawn upon a bank, a different rule prevails as 
to the effect of a failure to present a check at a proper time. In the 
case of a check, presentment must be made within a reasonable time 
after its issue. But a failure to observe this requirement does not dis- 
charge the drawer absolutely. It releases him only to the extent of the 
loss which the delay causes to the drawer. As expressed in section 321 
of the Negotiable Instruments Law: ‘* A check must be presented. for 
payment within a reasonable time after its issue or the drawer will be 
discharged from liability thereon to the extent of the loss caused by the 
delay.’’ <A situation, to which this section is applicable, arises when 
the presentment of a check is delayed for an unreasonable time and 
the bank on which it is drawn fails in the meantime. 

2. Readiness at Place of Payment Equivalent to Tender.—If the 
instrument is by its terms payable at a special place, and it is not pre- 
sented at that place, the principal debtor is not released. But, if he is 
ready with the money at the fixed time and place, keeps ready, pays the 
money into court when sued, and pleads these facts in his answer, he is 
exonerated from the payment of costs and interest for subsequent time. 
His readiness is deemed the equivalent of a tender of payment by him. 
Hyman vy. Doyle, 53 Misc. Rep. (N. Y.) 597. 

When a note is payable at a bank on a certain day the maker has 
until the close of business hours on that day and at the bank where pay- 
ment is to be made, in which to pay the note.- This rule played an im- 
portant part in the case of German American Bank v. Milliman, 31 Misc. 
Rep. (N. Y.) 87. The defendant made a note for thirty-nine dollars, 
payable three monthe after date at the Central Bank, in Rochester, 
N. Y. Before maturity the payee transferred the note to the plaintiff 
bank. The business hours of the Central Bank continued from ten o’clock 
in the morning until four in the afternoon. Shortly after ten o’clock 
on the day the note matured the plaintiff bank presented the note at 
the Central Bank, which refused payment because the maker’s account 
was not good for the amount. At about half past three the note was 
again presented and payment was again refused, and for the same rea- 
son. The note was immediately protested. But just before four o’clock 
the maker deposited enough money in the Central Bank to pay the note. 
The maker notified the plaintiff bank that he had made his account good, 
but the plaintiff's cashier told him that it was too late, as the note had 
already gone to protest, and the cashier demanded one dollar and four- 
teen cents protest fees. The maker kept his account good until this ac 
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tion was started against him, when he drew the proper amount from the 
bank and paid it into court. It was held that the maker was not liable 
for interest on the note after maturity, protest fees or the costs of the 
action. 

3. Who May Present for Payment.—Presentment for payment may 
be made not only by the holder of a bill or note, but by any person 
authorized to receive payment on his behalf. Negotiable Instruments 
Law, sec. 132. There may, however, be a binding stipulation to the 
effect that the instrument will not be paid toa certain party, or will be 
paid only when presented by or through a certain bank or individual. 
In the case of Commercial National Bank v. Gastonia First National 
Bank, 118 N.C. 783, 24S. E. Rep. 524, there was a restriction stamped 
on the face of a check, which read: ** This check will positively not 
be paid to the Gastonia Banking Company or its agents.’’ It appeared 
that the placing of this condition upon the check was merely an effort 
on the part of the drawer of the check to prevent his transactions and 
the nature and extent of his business from becoming known to a rival 
in business. It was held that this restriction was valid and that the 
holder of the check could not maintain an action against the drawer 
thereon until the check had been presented for payment by some one 
other than the Gastonia Banking Company or its agents. 

In another instance a check was marked ° payable through the Citi- 
zens’ Bank of Valdosta, Valdosta, Ga.’’ Farmers’ Bank of Nashville 
v. Johnson, King & Co., Ga., 68 S. E. Rep. 85. The check was pre- 
sented to the drawee bank by a bank other than the Citizens’ Bank of 
Valdosta, and the drawee bank entered a statement on the back of the 
check to the effect that it would be paid when presented through the 
proper bank. The presenting bank caused the check to be protested 
and brought suit against the drawer. The court said there was no rea- 
son why the drawer of a check might not direct his bank to pay it only 
when presented through a specified channel, or by a particular person or 
bank. The plain instruction of the check as to the manner in which it 
should be presented was ignored and it was held, therefore, that there 
was not a sufficient presentment to charge the indorser. 

Presentment may be made by the personal representative of the de- 
ceased owner of a negotiable instrument, or by an assignee in bank- 
ruptcy. One who holds negotiable paper as collateral security for a debt 
due him should present it for payment. 


4. Days of Grace.—The days of grace, which the common law ad- 
ded to the nominal time of payment of bills and notes, have been modi- 
fied by statute to such an extent in this country that they may be said 
to be practically abolished. Only a very few states still retain the old 
custom of allowing days of grace as they existed at the common law. 

Most of the states which have adopted the Negotiable Instruments 
Law have included a provision abolishing days of grace, (Negotiable 
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Instruments Law, sec. 145), but a few states have adopted the statute 
with reservations as to days of grace. The North Carolina act provides: 
‘The laws now in force in this state with regard to days of grace shall 
remain in force and shall not be construed to be repealed by this act.’ 
In the Massachusetts statute the following provision is found: “‘On all 
drafts and bills of exchange made payable within this commonwealth 
at sight, three days of grace shall be allowed, unless there is an express 
stipulation therefor to the contrary.’ 
provision. 


’ 


New Hampshire has a similar 


lowa, while adopting the provision abolishing days of grace, has 
added this subsequent section: “A demand made on any one of the 
three days following the day of maturity of the instrument, except on 
Sunday or a holiday, shall be as effectual as though made on the day on 
which demand may be made under the provisions of this act.’’ This 
virtually makes the days of grace operate in favor of the holder instead 
of in favor of the acceptor or maker. 

In Minnesota, which has not adopted the Negotiable Instruments 
Law, there is a statute, (L. 1903, ch. 261,) under which all negotiable 
instruments, except bills payable at sight, are payable at the time speci- 
fied without grace. Thisstatute was amended in 1905 soas to complete- 
ly abolish days of grace, but the statute has been declared invalid in an 
opinion rendered by the Attorney General of Minnesota, so that in that 
state bills payable at sight are entitled to grace. 

In Georgia no days of grace are allowed on paper payable at sight 
and in South Carolina and Maine there are no days of grace except on 
sight bills. Under the laws of South Dakota and Vermont days of grace 
are allowed. 

5. Presentment of Instruments Payable on Day Certain.—Where an 
instrument is not payable on demand it must be presented on the day on 
which it falls due. Negotiable Instruments Law, sec. 131. When the 
day of maturity falls upon Sunday or on a legal holiday the instrument 
is payable, and should be presented for payment on the next succeeding 
business day. Instruments falling due on Saturday should be present- 
ed on the next business day. Negotiable Instruments Law, sec. 145. 

Under the laws of Arkansas and Mississippi, which states have not 
adopted the Negotiable Instruments Law, negotiable paper, falling due 
on Sunday or a legal holiday, must be presented for payment on the 
day before. 

Mr. Brannan, in his work on Negotiable Instruments, has criticized 
last clause of § 145, which reads: *‘ Instruments falling due or becoming 
payable on Saturday are to be presented for payment on the next suc- 
ceeding business day.’’ At page 99, he says that this sentence ‘* presents 
the anomaly that while an instrument falling due on Saturday must be 
presented on Monday in order to hold drawers and indorsers, yet if the 
instrument is payable at a special place and the person primarily liable 
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is able and willing to pay it there at maturity (see section 2 of this article) 
it must be presented on Saturday in order to charge the parties liable 
for such payment with interest after Saturday. This question has arisen 
in a practical way in Boston, and counsel for both parties agreed upon 
this construction of the sentence, but the question has not been submit- 
ted toa court. It seems also that if a bank or other collecting agent 
should fail to present the instrument on Saturday, such agent might be 
chargeable with negligence and liable for any loss thereby caused to the 
principal.’’ The discussion of this question by the Clearing House Com- 
mittee of Boston led to the adoption of an amendment of this provision, 
(Laws 1910, ch. 417.) While the section may be susceptible of such a 
construction we do not believe that it was intended to operate in this 
manner. Nevertheless, the holder of an instrument falling due on Sat- 
urday may protect himself from all question by presenting it for pay- 
ment on Saturday, and on Monday again, if necessary. 

6. Time of Day When Presentment May be Made.—When the prop- 
er day for presenting an instrument for payment has been determined, 
the question of what is a proper hour for presentment sometimes arises. 
Prior to the adoption of the Negotiable Instruments Law it was held 
that a presentment for payment, made at the house of the maker, who 
lived ten miles from Boston, at nine o’clock in the evening, at which 
time the maker had retired, was sufficient to hold an indorser. Farns- 
worth vy. Allen, 70 Mass. 453. In an early Maine decision, Dana y. 
Sawyer, 22 Me. 244, it was held that a presentment for payment, made 
a few minutes before midnight, was insufficient to charge the indorser, 
because the presentment was not made at a reasonable hour. 

The Negotiable Instruments Law, sec. 132, now provides that pre- 
sentment for payment must be made ‘at a reasonable hour on a business 
This is the same rule that held before the adoption of the uni- 
form statute, although the Massachusetts decision hardly seems to bear 


day.’ 


out the assertion. 

Under this provision it was held that, where a presentment was made 
to a bank in Chicago between three and six o’clock, and the business 
hours of banks there continued after the closing of clearing house trans- 
actions so as to enable banks holding paper for collection to present such 


as had been refused recognition in the clearings, the presentment was 
made at a reasonable hour. Columbian Banking Co. v.Bowen, 134 Wis. 
218, 114 N. W. Rep. 451. 








This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant. 
the depositor and 'he bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application 





NEGOTIABILITY AND TRANSFER OF BANK CHECK. 


Denton National Bank v. Kenney, Court of Appeals of Maryland, June 22, 1911. 81 Atl. Rep. 227. 


A bank check, payable to one as attorney, and containing a marginal note ‘* in 
full for A. J. K. mortgage,” is, nevertheless, negotiable. Where the payee indorses 
uch a check and deposits it in his bank, the bank may apply the proceeds to the 
depositor’s prior indebtedness, provided it has no notice that the check is impressed 
with a trust. The fact that the payee is described as ‘‘ attorney” does not give no- 
tice to the bank, nor does the marginal note above mentioned. In such a case notice 
to the vice-president of the bank in his private capacity, not communicated to the 


bank, is not notice to the bank. 


Suit by Arthur J. Kenney against the Denton National Bank and 
others. From a judgment for plaintiff, the first named defendant 
appeals. Reversed as to that defendant. 

Burke, J. Appellee on this record held a mortgage upon the 
property of Joseph E. Hammel and wife amounting, with interest, 
to the sum of $1,150.76. By the directions of the appellee, this sum, 
in payment of the mortgage, was paid by a check of Oscar Clark, 
drawn on the Denton National Bank, to the order of William H. 
D2weese, the attorney of the appellee. This check is in these words: 

Denton, Md., October 4, 1906. 

Pay to the order of Wm. H. Deweese, atty, $1,150.76 (eleven hun- 
dred and fifty and 76-100) in full for A. J. Kenney mortgage. 

To Denton National Bank, Denton, Maryland. Oscar CLARK. 

At that time Mr. Deweese was sick, and he died in February, 
1907, insolvent. On the 8th of October, 1906, being too helpless to 
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write his name, the check was indorsed as follows and sent to the 


bank for deposit: his 
Test: May Gootee. Wm. H. X Deweese, Atty. 
mark 


The bank returned the check to Mr. Deweese, and informed him 
that it would not deposit the same to his credit under this indorse- 
ment. The check was then indorsed in these words and returned 
to the bank, and the proceeds were credited to his individual ac- 
count: his 
Test: May Gootee. Wm. H. X Deweese. 

mark 

On the day the check was deposited, William H. Deweese was in- 
debted to the bank, on overdraft, in the sum of $32.18. On Novem- 
ber 26, 1906, an overdue promissory note for the sum of $800 payable 
to the Denton National Bank and signed by William H. Deweese 
and Harvey L. Cooper, as joint makers, was, by direction of Harvey 
L. Cooper, a comaker of the note, and who was also the president 
of the Denton National Bank, charged to the account of Mr. Deweese. 
The whole amount standing to the credit of Mr. Deweese on the 
books of the bank at that time, and against which the note was charg- 
ed, was then represented by the proceeds of the check of Oscar Clark 
mentioned above. The bank also charged against the account the 
overdue draft of $32.18. Frederick R. Owens was appointed and 
qualified as administrator of the personal estate of William H. De- 
weese, and the bank paid over to him as administrator the sum of 
$80.19; the amount remaining to the credit of Deweese upon its 
books at the time of his death. 

This suit was brought by the appellee against Harvey L. Cooper, 
Frederick R. Owens, administrator of William H. Deweese, and the 
Denton National Bank,to recover the money which the bank charged, 
under the circumstances mentioned, to the account of Deweese. 

The seventh paragraph of the bill charges that, ‘‘in addition to 
the information furnished the officers and directors of the said the 
Denton National Bank and to the said Harvey L. Cooper, by the 
wording of the check aforesaid, the said officers and directors of the 
said the Denton National Bank and thesaid Harvey L. Cooper, surety 
on the said note and president of the Denton National Bank, had 
actual knowledge of the fiduciary relation which the said William H. 
Deweese bore to the entire account to which this said note was 
charged up.”’ 

The prayers of the bill are, first, for a decree declaring the Den- 
ton National Bank to be indebted to the plaintiff in the sum of $806. - 
67, the amount of said note charged up to said account, with inter- 
est from November 26, 1906, until paid; second, that a decree be 
passed, directing Frederick R. Owens, administrator of the said 
William H. Deweese, to pay to the plaintiff the sum of $80.09, the 
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portion of the above account paid to him by the bank, and for further 
relief. 

The bank, in its answer to the bill of complaint, admitted that 
it received for deposit from William H. Deweese, on the Sth day of 
October, 1906, a properly indorsed check of Oscar Clark for $1,150. - 
76, and averred that it had received this check in the usual course of 
business, and that at the time of the deposit of that check the ac- 
count of Deweese was overdrawn to the extent of $32.18. It admit- 
ted the execution of the note by Deweese and Cooper for the sum 
of $300, as stated in the bill, and that the note, with interest, was 
charged as alleged to the account of William H. Deweese. It denied 
that it had any knowledge or information at the time the check was 
deposited that Deweese was insolvent, or that it had any knowledge 
of any fiduciary relation existing between Deweese and the appellee, 
or any other person, so far as this deposit or account was concerned, 
but that it believed and treated the account, as it actually was, the 
individual account of William H. Deweese. It admitted that it 
charged to his account the $32.18 referred to, and that it paid to Fred- 
erick R. Owens, the administrator of William H. Deweese, the sum 
of $80.09, the balance remaining to the account of the deceased. 
The answer further avers that, so far as the bank ‘‘ had any know- 
ledge or had any reason to believe, at the time of the charging of 
the said note and overdraft, the money standing to the credit of 
the said William H. Deweese was his private account, subject to his 
check, and liable for any overdue indebtedness to said defendant, 
and the charging up of said note and said shortage was done in 
good faith, and in the regular course of business, with the consent 
of said William H. Deweese and ratified by him.” 

The material averments of the answer of Harvey L. Cooper ap- 
pear in the fifth and seventh paragraphs, wherein it is denied that 
the note was charged to the account of William H. Deweese by his 
direction, either as surety or as president of the Denton National 
Bink; and he avers that he had no knowledge that the note was 
charged against the account of said Deweese until some time subse- 
quent to the time when that was done; and he further denies that 
he hid any knowledge of any fiduciary relation existing between 
Deweese and the plaintiff. 

The answer of Frederick R. Owens, the administrator, need not 
be particularly examined. It admits the receipt from the bank of 
the sum of $80.09, and states that this amount is deposited to his cred- 
it as administrator in the defendant bank. The general replication 
was filed, and the testimony was taken in open court. 

The case was heard upon the bill, answers and testimony. The 
court dismissed the bill as to Harvey L. Cooper; but as tothe Den- 
ton National Bank and Frederick R. Owens, the administrator, it 
ordered and decreed, first, ‘‘ that the defendant, the Denton National 
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Bank, pay to the plaintiff the sum of eight hundred and six dollars 
and sixty-seven cents ($806.67),the amount of the note in controversy 
in this suit charged up to said account, and also that the said the 
Denton National Bank paid to the plaintiff the sum of thirty-two 
dollars and eighteen cents ($32.18), the amount of the overdraft men- 
tioned in said cause charged to the said account, represented by the 
check of eleven hundred and fifty dollars and seventy-six cents (1,- 
150.76), mentioned in this cause; secondly, *‘ that Frederick R. Owens 
the administrator of the personal estate of William H. Deweese, de- 
ceased, pay to the plaintiff eighty dollars and nine cents ($80.09), the 
amount of the plaintiff's money, as represented by the aforesaid 
check of eleven hundred and fifty dollars and seventy-six cents, paid 
over tu the said Fred R. Owens, administrator, by the defendant, 
the Denton National Bank.” The bank was ordered to pay the costs 
of the proceeding. The appeal before us is taken from this decree 
by the bank alone. 

William H. Deweese had been a depositor of the bank prior to 
the date of the check in question. This check was a negotiable in- 
strument under article 13, $§ 20 and 22 of the Code of 1904. It 
was drawn on the Denton National Bank, and was made payable to 
William H. Deweese, Atty. It was indorsed by him in blank, and 
the amount of the check credited to his individual account. This 
credit was given upon the faith of the check, the title to which passed 
to the bank under the indorsements. 

It is said in Tyson & Rawls v. Western National Bank, 77 Md. 
416, 26 Atl. 521, 23 L. R. A. 161, that ‘‘it is well settled that when 
a customer of a bank deposits money to the credit of his account the 
money becomes the property of the bank. The customer is creditor 
and the bank is debtor, with all the ordinary incidents belonging to 
that legal relation. There is no fiduciary connection between them. 
The depositor departs with his money, and the bank contracts an 
obligation to pay such checks as he may draw to an amount not ex- 
ceeding the sum deposited. The consideration which the depositor 
receives for his money is the absolute and unconditional contract by 
the bank to pay his checks to the extent of his deposits. And the 
same rule obtains in the case of checks, drafts, and promissory notes, 
wherever, under the circumstances of the case, it is applicable; that 
is to say, wherever the bank becomes the owner of the commercial 
paper, and the customer acquires the unconditional right to draw 
for the proceeds. When a check, draft, or promissory note is in- 
dorsed in blank, or to the order of the bank, and the proceeds cred- 
ited to the depositor as cash, the bank becomes the owner of the paper 
by virtueoftheindorsement. And, in case it is not paid at maturity, 
it has the ordinary remedies which belong to the indorsee of instru- 
ments of this character which have been dishonored.” 

If this were a suit between the appellee and William H. Deweese, 
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or his administrator, there could be no difficulty as to the right of 
the plaintiff to recover the proceeds of the check; but quite a differ- 
ent question is here presented. Assuming that the check in the 
hands of Deweese was impressed with a trust in favor of the appellee, 
as he contends, it would seem clear upon the settled law of this state, 
which is in accord with the weight of authority in other jurisdictions, 
that there could be no recovery in this case, unless it is shown that 
the bank is chargeable with notice of the trust. Unless it had this 
knowledge, the bank acted entirely within its rights in charging up 
against the account of Deweese his indebtednesstoit. The general 
rule is well settled that when a depositor is indebted to a bank, the 
bank may apply his deposits, or such portion thereof as may be ne- 
cessary, to the payment of his indebtedness, unless there be an agree- 
ment to the contrary; or unless the deposit be specially applicable 
to some other particular purpose; or unless the bank has notice that 
the funds do not belongtothecustomer. This right to apply the de- 
posit to the customer’s indebtedness is called the banker’s lien, or 
right of set-off, and does not depend upon the customer’s assent. In- 
stances of its application are most frequently found in the case of 
antecedent debts. We have found no case holding that the con- 
sent of the customer was a prerequisite of the bank’s right to assert 
its lien, although the circumstance that the customer had consented 
is mentioned in some of the cases. 

In Maitland v. Citizens’ National Bank, 40 Md. 540,17 Am. Rep. 
620, Judge Alvey, referred to Miller v. Farmers’ Bank, 30 Md. 392, 
and said that that ‘‘was the ordinary case of a bank asserting its 
lien upon securities in its hands for the payment of balances due 
from its customers. According to the la-w of the land, the bank, a 
kind of factor in pecuniary transactions, was entitled te a lien upon 
all securities for money of customers in its hands for its advances to 
such customers in the ordinary course of business, without reference 
to the true ownership of such securities, if the bank was without 
knowledge upon the subject.” 

It is equally well settled that, where a negotiable instrument, 
payable to order, is indorsed by the payee in blank, that such in- 
dorsement imparts property in the holder, and that a person, with- 
out notice to the contrary, who receives it from such holder, has a 
right to treat him as the bona fide owner, and is not bound to make 
inquiry whether he holdsit asagentorotherwise. Miller v. Farmers’ 
Bank, supra. 

We have therefore no difficulty in holding that the right of the 
bank to retain the funds is not affected by the failure of the depositor 
to assent to its application to the payment of his debt to the bank, 
or by the fact that the debt was an antecedent one. Nor do we think 
that the well-recognized doctrine of tracing trust funds, announced 
in Swift v. Williams, 68 Md. 236, 11 Atl. 835, controls the case, un- 
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less it appear that the bank had knowledge of the ownership of the 
funds. In that case the question of the bankers’ lien was not in- 
volved, and the bank was held liable upon the ground of participa- 
tion in a breach of trust by I. Parker Veasey. 

In this case the title to the check passed to the bank; a credit 
for the proceeds was extended by the bank to William H. Deweese 
upon the faith of a check; he was indebted to the bank in the sum 
stated in its answer at the time it applied the amount standing to his 
credit tothatindebtedness. Upon the facts contained in the record, 
the ultimate and sole question is whether the bank, at the time it 
took the check and placed the proceeds to the individual account of 
Deweese, had notice of the true ownership of the check, or that it 
was impresssed with atrust. This is aquestion of fact which must 
be determined by the evidence. After an examination of the testi- 
mony contained in the record, we fully concur in the conclusions 
reached by Judge Hopper on this question in the carefully prepared 
opinion filed by him in the lower court. ‘‘ The fund,” he said, ‘‘is 
not now on deposit, having been applied by the bank to debts due 
it, as to the larger part, and the residue paid over to the administra- 
tor.”” In this aspect of the case, the first question that arises is, 
‘Did the bank, at any time before applying the funds to pay the 
depositor’s debtsto it, have notice of the trust character of the fund ?” 

We do not find anything in the testimony that satisfies us that it 
had. It was sought to bring hometo the bank this knowledge through 
Mr. C. W. Hobbs, vice-president and a director of the bank. He 
testified that he saw the check when it was presented atthe bank by 
Miss Gootee, and knew what it had been given for; but he said he 
did not know whether it was paid at the counter or deposited. He 
did not c»mmunicate his knowledge to Mr. Downes, receiving teller, 
nor to the directors of the bank, although he might have suggested 
to the president of the bank, ata later date at board meeting, that 
the overdue note of Deweese be charged up. The president and 
other directors deny that such suggestion was made And so we 
think this effort failed. 

Nor do we think the check itself gave notice of the trust character 
of this fund. The abbreviation ‘‘ Atty.,” written in the check, after 
the payee’s name, does not necessarily importa trust. ‘‘ Attorney” 
may mean ‘‘ assignee,” ‘‘ agent,’ or ‘‘attorney at law,” and, when 
it is not coupled with other words of significance, we think the usual 
and proper meaning given to it is ‘‘ attorney atlaw.” Ejichelberger 
v. Sifford, 27 Md. 320; 4 Cyc. 897. In our opinion, the marginal 
memorandum on thecheck, ‘‘in full of A. J. Kenney mortgage,” does 
not broaden the meaning of the abbreviation ‘*‘ Atty.”” It has been 
held that a bank is not bound to notice ‘‘ marks” or ‘‘ memoranda”’ 


on checks. In the case of Duckett v. Mechanics’ Bank, 86 Md. 402, 
38 Atl. 983, 39 L. R. A. 84, 63 Am. St. Rep. 513, the court, discuss- 
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ing a check reading, ‘‘ Pay to the order of James Scott, Cashier, 
$2,000, two thousand dollars, for deposit to credit of Henry W. Clag- 
gett, being the balance of purchase money due him as trustee from 
John R. Coale,” said: ‘*‘ The memoranda descriptive of what the 
funds were or the source from whence they came” was not ‘‘a noti- 
fication to the Mechanics’ Bank that the fund was impressed with a 
trust that would be invaded by their being carried to Claggett’s in- 
dividual credit.” 

If Mr. Hobbs had any knowledge or information as to why and 
for what purpose the check had been given by Mr. Clark to Deweese, 
it was knowledge acquired in his private capacity, and not while act- 
ing for or on behalf of the bank, and which he never communicated 
to any officer or official of the bank, and therefore any knowledge 
which he may have thus acquired was not notice tothe bank. Md. 
Trust Company v. Mechanics’ Bank, 102 Md. 629, 63 Atl. 70; Zane 
on Banks and Banking, 173. 

Our conclusion is that the appellant had a right to apply the de- 
posit to the extinguishment of the debt due it by Mr. Deweese, as it 
did do, and therefore the decree of the lower court must be reversed. 

If loss must be sustained by the appellee, it is apparent that it 
will result from the way in which he permitted Mr. Deweese to handle 
the negotiable paper of which he was the true owner; but it is not 
equitable that this loss should be borne by the bank, which has been 
guilty of no fault in the matter. 

Decree reversed with costs as to the Denton National Bank. 


DUTIES OF RECEIVER OF INSOLVENT BANK. 


People v. Bank of Staten Island, in re Mayer, New York Appellate Division, September 28, 1911. 
131 N. Y. Supp. 53 
(Modifying decision of Special Term, published in the BANKING Law JouRNAL, May, 1911, page 404.) 


Section 52 of the New York Banking Law does not make it the absolute duty of 
the receiver of an insolvent bank to sue to enforce the liability of stockholders, and 
the failure of a receiver to enforce such a liability does not render him personally 
liable for the loss sustained. 


Appeal from Special Term, Albany County. 

Action by the People against the Bank of Staten Island. From 
so much of an order of the Supreme Court, Special Term (127 N. 
Y. Supp. 906), as surcharged the account of Joseph B. Mayer, as re- 
ceiver of defendant, and fixed his commissions at the rate of 2% 
per cent. on the amounts received and disbursed, the receiver ap- 
peals. Modified and affirmed. 

Joseph B. Mayer was appointed the receiver of the Bank of Staten 
Island, January 23, 1904, by a judgment in an action brought in the 











34 THE BANKING LAW JOURNAL. 


Supreme Court to dissolve the corporation for insolvency. He con- 
tinued as receiver until June 29, 1906, when he resigned, and his suc- 
cessor, John S. Davenport, was appointed. He presented his ac- 
counts as such receiver, and a referee was appointed to take, state, 
and settle the accounts. Upon the hearing before the referee it was 
stipulated as facts, for the purposes of the proceeding, that at the 
time of the entry of the decree of dissolution and the appointment 
of Joseph B. Mayer as permanent receiver, one Howell H. Barnes, 
then a stockholder in the said Staten Island Bank, held certificates 
of stock for 100 shares; that the par value of the stock was $5,000; 
that the said Howell H. Barnes was solvent and remained solvent, 
and able to respond to any judgment that might have been recovered 
against him in an action to recover upon a stockholders’ liability for 
the period of two years thereafter; and that no stockholders’ action 
was brought against him under the statute. The referee found that 
there had been no willful neglect on the part of the appellant, and 
refused to surcharge his account with the amount recoverable from 
the stockholder. Upon the motion to confirm the report of the ref- 
eree, an order was made surcharging the account of the receiver 
‘* with said amount of five thousand dollars, the stockholders’ liability 
of Howell H. Barnes to said bank.”’ 

SEWELL, J. The determination of the Special Term is based upon 
the theory that it was the plain duty of the receiver to bring an action 
or proceeding to enforce the liability of the stockholder, before the 
statute of limitation attached, and that his failure to prosecute was 
such an omission of duty that he should be held personally liable as 
for a devisavit. I do not so understand the law. Prior to the amend- 
ment of section 52 of the banking laws of 1892 (chapter 689) by chapter 
441 of the laws of 1897, there was no statutory provision authorizing 
receivers to enforce the individual liability of stockholders, and it 
was held that the appropriate remedy was by a suit in equity by a 
creditor for himself and on behalf of those who choose to come in and 
share in the benefits and expenses of the litigation. 

The amendment, so far as material upon the question under con- 
sideration, provided that: 

‘*Except as prescribed in the stock corporation law, the stock- 
holders of every such corporation shall be individually responsible, 
equally and ratably, and not one for another, for all contracts, debts 
and engagements of such corporation to the extent of the amount of 
their stock therein, at the par value thereof, in addition to the amount 
invested in such shares. In case any such corporation shall have 
been or shall be dissolved by final order or judgment of a court hav- 
ing jurisdiction, and a permanent receiver or receivers of the said 
corporation shall have been or shall be appointed, all actions or pro- 
ceedings to enforce the liability of stockholders under this section 
shall be taken and prosecuted only in the name and behalf of such 
receiver or receivers, unless such receiver or receivers shall refuse 
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to take such action or proceeding upon proper request in that behalf 
made by any creditor, and in that event such action or proceeding 
may be taken by any creditor of the corporation.” 


This provision was re-enacted and incorporated into section 71 of 
the banking law of 1909 (chapter 10 [Consol. Laws 1909, c. 2]). 

It is tobe observed that the language of this statutedoes not clear- 
ly evince a legislative determination that an action or proceeding 
shall be actually taken and prosecuted by the receiver himself. On 
the contrary, when it is construed in the light of the former prac- 
tice, it seems to include the idea of an action or proceeding by a credi- 
tor in the name and behalf of the receiver, if he shall consent or au- 
thorize the use of his name for that purpose. But, assuming that 
the statute should be construed as if the words, ‘‘in the name and in 
behalf of such receiver or receivers,” were omitted, and it had clearly 
provided that all actions or proceedings to enforce the liability of 
stockholders shall be taken and prosecuted by the receiver unless he 
shall refuse to take such action or proceeding upon proper request, 
it by no means follows that the Legislature intended to make it the 
absolute duty of a receiver to bring an action or proceeding to en- 
force the liability of stockholders. 

The statute contains no such provision. It does not in terms im- 
pose an active duty upon the receiver to commence or prosecute an 
action or proceeding. It does not profess or propose to do so. It 
in no way acts upon the receiver himself. Onthecontrary, it clearly 
recognizes his right to refuse to proceed. The obligation of the stat- 
ute is that any action or proceeding must be instituted and conduct- 
ed in the name and behalf of the receiver or receivers. The whole 
scope and design of the statute is to extend these remedies to the 
receiver and to confine them to him, unless he shall refuse or neglect 
to proceed. Had they been confined exclusively to the receiver, or 
if the public had a direct or immediate interest in the question, it 
might have been said with some force that the power and authority 
to sue was a duty which a receiver was bound to fulfill. 

In the case of Persons v. Gardner, 42 App. Div. 495, 59 N. Y. 
Supp 466, Mr. Justice Hardin, in considering the effect of this stat- 
ute, said: 

‘* After the adoption of that section as thus amended, an action 
was maintainable by the receivers at their election. The Legisla- 
ture was careful to provide that, in case the receiver or receivers re- 
fuse to take such action, with the view to the enforcement of the lia- 
bility of stockholders, upon proper request made by any creditor, an 
action might be taken by any creditor of the corporation. The right 
of a creditor to proceed in an action to enforce a stockholder’s lia- 


bility is not taken away except upon condition that the receivers 
act.” 


I know of no rule of law which requires or permits the courts to 
hold that an act authorized under such circumstances is mandatory 
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and imposes a positive and absolute duty, and not a mere discretion- 
ary power. 

This view with respect to the intention of the Legislature seems 
to me only just and reasonable. It would seem to require no argu- 
ment to show that it would be unreasonable to charge a receiver 
with negligence for failing to do for the creditors what they could and 
would have done for themselves if they had proceeded with diligence. 

If, however, it were conceded that the appellant was charged 
with a duty in respect to the bringing of an action against the stock- 
holder, still the proofs in the case fall far short of establishing action- 
able neglect. The taking of such legal steps as the law required the 
appellant to take against stockholders was necessarily left to his at- 
torney. The appellant did not control the appointment of the at- 
torney. He applied to the court for his discharge and the appoint- 
ment of another, and the motion was denied. I think it is entirely 
clear that, if any damage resulted from the failure of the receiver to 
prosecute the stockholder, it was occasioned by the neglect of an at- 
torney practically forced upon him, and not his personal neglect. I 
am therefore of the opinion that the court erred in surcharging the 
account of the receiver with the liability of the stockholder. 

I think that the order appealed from should be modified by strik- 
ing therefrom the provision sustaining the exceptions filed to the re- 
port of the referee and surcharging the account of the receiver with 
the sum of $5,000, liability of the stockholder, and, as thus modified, 
should be affirmed, with $10 costs and disbursements to appellant. 

HovucutTon and Betts, J. J. concur. KeLiocc, J., concurs in re- 
sult in memorandum. Smirtu, P. J., not voting. 

Joun M. Ke ttoce, J. (concurring in result). I think section 52 of 
the banking law charged upon the receiver the duty of enforcing the 
liability against stockholders so far as reasonably necessary for the 
protection of creditors, but in my judgment there has been no vio- 
lation of that duty. The stockholder did not cease to be a stock- 
holder within the meaning of section 59 of the stock corporation law 
(Consol. Laws 1909, c. 59) and the statute of limitations applicable 
to his case is three years, and new receiver had ample time in which 
to bring action. 


SALARY OF TRUST COMPANY PRESIDENT. 
Young v. United States Mortgage & Trust hin tae York Supreme Court, Trial Term, New York 


County, October 2, 1911. 131 N. Y. Supp. 33. 


Contract between a trust company and its president as to payment to latter of five 
per cent. of the company’s profits as compensation, construed. 

Action by George W. Young against the United States Mortgage 

and Trust Company. On motion by defendant upon the trial judge’s 
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minutes to set aside the verdict and obtain a new trial. Motion 
granted. 


GiecericH, ]. The action was brought to recover a sum equal 
to 5 per cent. of the net profits of the defendant company from Jan- 
uary 1, 1902, to March 30, 1905, which the plaintiff claims the defend- 
ant agreed to pay him, in addition to a fixed salary, in consideration 
of the continuation of his services as its president. 

(1) On June 22, 1899, the plaintiff was receiving a salary of $25,000 
per year. He claims that on that date he had an interview with one 
Richard A. McCurdy, who was then a director of the defendant com- 
pany and a member of its executive committee, and also the presi- 
dent of the Mutual Life Insurance Company, which held a controll- 
ing interest in the defendant company; that such interview was held 
immediately preceding a meeting of the executive committee of the 
defendant; and that no one else was present. The plaintiff's testi- 
mony as to this interview was uncontradicted and is as follows: 

‘*T was in my office, and Mr. McCurdy sent out and asked me to 
come in and see him, and I went outside, and he was on the settee 
right outside of my office, and he sat down there, and he asked me to 
sit down, and I sat down, and he said: ‘Mr. Young, I have had under 
consideration the suggestion you made that you would like to buy a 
thousand shares of the stock of the mortgage company, and I am 
very sorry that I cannot comply with that request. It would break 
the control of the Mutual Life; it would make them then in the 
minority.’ And he said: ‘But I think I can arrange the matter 
equally as satisfactory to you under the English system.’ * * ‘We 
want to make it worth your while to make this company your life 
work,’ that is what he said to me,‘ and give you a continued interest 
in it.’ And then he reached over, there was a table right near there, 
and he took a pad off that table, and he took one of those pencils 
which he always carried in his pocket, a silver pencil with a blunt 
point, and he wrote on the pad ‘5 per cent,’ and held it right up in 
front of me, and said: ‘ Howdoesthat strike you?’ ‘ Well,’ I said, 
‘Mr. McCurdy, I think that is not only fair, but I think it is gener- 
ous.’ ‘ Well,’ he said, ‘ that is what we have decided to do.’ Those 
were his exact words to me asclosely as I can remember, and then we 
went almost immediately to the meeting of the executive committee 
—Iam not sure my memory is correct that it was a Thursday; we al- 
ways held our meetings on a Thursday—and at the meeting of the 
executive committee he stated the case tothem. * * Mr. McCurdy 
took out of his pocket at this meeting a resolution that I saw, it was 
in his own handwriting, evidently had been prepared before he came 
down there, and he presented this resolution, * * and said: ‘I have 
a resolution here that I would like to introduce, affecting the presi- 
dent.’ * * He stated the fact that he had had this conversation with 
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me, that I wanted the stock, that he couldn’t give it to me, and that, 
instead of that, he would recommend the treatment of the matter 
under the English system, and give Mr. Young 5 per cent., and the 
5 per cent. was read in the original resolution as presented. * * And 
Mr. McCurdy said: ‘ Well, now, there are other trust company presi- 
dents in this building interested, and they might feel that they should 
be treated as well as Mr. Young. Since it is understood between 
the committee and Mr. Young what he is to receive, we might leave 
that out’—and further stated that the offer of 5 per cent. was satis- 
factory to me in lieu of the stock.” 

Thereupon the executive committee passed a resolution as follows: 

‘*Resolved that the executive committee recommend to the board 
that they be authorized to award to the president, in compensation 
for his services and in addition to his regular salary, a participation 
in the net profits of the company during the pleasure of the board.” 

The same afternoon a meeting of the directors of the defendant 
company was held, at which meeting Mr. McCurdy and the plaintiff 
and others were present, and at which the following resolution was 
adopted: 

‘* The recommendation of the executive committee, at their meet- 
ing held this day, regarding the award to the president for additional 
compensation for his services over and above his regular salary, is 
approved and adopted.” 

At a meeting of the stockholders of the defendant company, held 
on March 8, 1900, the above minutes of the acts of the executive com- 
mittee and of the board of directors were read and approved. On 
January 19, 1900, the plaintiff was paid the sum of $19,270, which rep- 
resented 5 per cent of the profits of the company during the six 
months ending December 31, 1899. The bill or voucher which the 
plaintiff signed on receiving this payment was as follows: 

‘©1900, January 19th. 

‘*To payment as provided in resolution of the executive commit- 
tee passed January 18, 1900, $19,270. 

** 19,270. January 19, 1900. 

‘* Received from the United States Mortgage and Trust Company 
nineteen thousand two hundred and seventy dollars in full payment 
of the above account. G. W. Younsc.” 

The resolution so referred to was passed at a regular meeting of 
the executive committee held on January 18, 1900, at which the 
plaintiff was present. The resolution is as follows: 

‘*It was on motion unanimously resolved that, pursuant to the 
provisions of the resolution of the executive committee passed June 
22, 1899, and approved by action of the board of directors on the 
same date, providing for the payment of an honorarium to the presi- 
dent consisting of a percentage of the net earnings of the company, 
the executive committee hereby authorizes the payment to the presi- 
dent of 5 per cent. of the net earnings of the company as determined 
for the six months ending December 31, 1899.” 

The minutes of this meeting of the executive committee were 
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reported to the board of directors at a meeting held on the 8th day of 
March, 1900,and were approved by them, and on the same date, at 
a meeting of the stockholders, the minutes of both the executive 
commitee and the board of directors were approved. No further 
payment was made nor demand made until the end of the year 1901, 
when the plaintiff received a further payment and gave a receipt in 
the following form: 
‘* 1901, December 31st. 

‘* To payment pursuant to resolution executive committee passed 
December 26, 1901 (vide resolution board of directors January 18, 
1900 

oe... ae oe. 

SS hfe So om eee “ae nee ee 673,004 18 


$1,134,626 26 
at 5% $56,731 30 
$56,731.30 Dec. 31, 1901. 
‘*Received from the United States Mortgage and Trust Company 


fifty-six thousand and seven hundred thirty-one and 30-100 dollars 
in full payment for the above account. G. W. Younc.” 


The resolution of the executive committee of December 26, 1901, 
so referred to, was as follows: 


Resolved, that pursuant to the provisions of the resolution of the 
executive committee passed June 22, 1899, and approved by action 
of the board of directors on the same date, providing for the pay- 
ment of an honorarium to the president consisting of a percentage 
on the net earnings of the company, the executive committee here- 
by authorizes the payment of 5 per cent. on the net earnings of the 
company as determined since such payment was last made.”’ 


This resolution of the executive committee was likewise approved 
by the board of directors at a meeting held on the same date, and 
subsequently, on March 13, 1902, the stockholders gave a similar 
approval of the acts of the executive committee and the board of 
directors. The plaintiff joined in making semiannual reports tothe 
banking department of the state, and also presented semiannual re- 
ports of the condition of the company to the board of directors, and 
in none of these reports was any mention ever made of this 5 per 
cent. claim of the plaintiff except such payments as were made as 
above stated, and then only after they were made. 

Although the facts in this case are undisputed, different inferences 
may be drawn, and where such is the situation a case is presented. 

In this case I think the conclusion reached by the jury was against 
the weight of the evidence. The fact that the original resolution 
of the executive committee, passed immediately after Mr. McCurdy 
had reported to the committee his conversation with the plaintiff, 
provided, not for a 5 per cent. participation as long as the plaintiff 
might remain with the company, but simply a participation without 
naming an amount or percentage, and limited in duration to the 
pleasure of the board, and the fact that, when payments were made 
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to the plaintiff on two occasions subsequently, they were made only 
after resolution passed by the executive committee, at all of which 
meetings the plaintiff was present, and the fact that in the semi- 
annual reports to the banking department of the state of the condi- 
tion of the defendant company, in which reports the plaintiff joined, 
no mention was made among the liabilities of the defendant of any 
amount due to himself, all indicate so strongly that the true inten- 
tion of the parties was that a participation in the profits should not 
belong to the plaintiff unless and until it was voted to him that a 
finding by the jury to the contrary should be set aside. 

In view of the conclusion above reached it will be unnecessary 
to discuss the many questions as to the admissibility of the evidence 
which are so strongly argued in the two briefs presented on behalf 
of the defendant. 

The motion to set aside the verdict and for a new trial is there- 
fore granted. 


FILLING IN BLANK SPACES IN NOTE. 


Cedar Rapids National Bank v. Mottle, Supreme Court of Minnesota, October 13, 1911. 132 N. W. Rep.9i1. 


One who negligently signs a promissory note containing blank spaces cannot 
defend against an innocent holder for value on the ground that the blanks were 
fraudulently filled up. 


Action by the Cedar Rapids National Bank against S. L. Mottle. 
From an order denying a motion in the alternative for judgment for 
plaintiff notwithstanding the verdict or for a new trial, plaintiff ap- 
peals. Reversed, and judgment ordered for plaintiff. 

Bunn, J. Action to recover on a promissory note alleged to have 
been executed by defendant to the order of the Sterling Manufactur- 
ing Company of Cedar Rapids, Iowa, and indorsed to plaintiff. The 
note is as follows: 


‘*Willow River, Minn., P. O. Cedar Rapids, Iowa, Mar. 21, 1908. 
For value received I promise to pay to the order of the Sterling Manu- 
facturing Co., Cedar Rapids, Iowa, one hundred and twenty-six 
$126.00 at Cedar Rapids, Iowa, in six (6) installments, payable as 
below: 


Se eS I IL-8 > sie Conca nedaubaabaneaneusndeniuasecedia $21 00 
PU MEINE UII IO oon cnaccncsvecousddcsctnecnsachsctecdvececosouseccs $21 00 
I LTR TO OLS AUTEN NORE $21 00 
I ai sat eae ail ainda emmbabienindin $21 00 
TNE OTTO TC FETE CRITIC TO TOET TR $21 00 
I I IE GOO iiss viniccnsicscceendaraccndaecscterccsnioncinies $21 00 


‘*It is agreed that default in the payment of any of the above in- 
stallments shall, at the option of the payee herein, render the whole 
unpaid balance immediately due and payable. [Sign here.] S. L. 
Mottle.”’ 


The defenses pleaded and sought to be proved were: (1) That 
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defendant signed a written instrument, but that it was altered after 
he signed it. (2) That he was induced to sign the note by fraudulent 
representations, not believing it to be a note, and without negligence. 

The evidence tended to show these facts: The Sterling Manu- 
facturing Company is engaged in selling jewelry. Defendant has a 
harness and shoe repair shop in Willow River, Minn. On March 
21, 1908, he was visited by one Vachon, agent for the jewelry concern. 
Vachon, after selling defendant a stock of post cards, importuned 
him to buy jewelry, but defendant resisted until the agent had agreed 
to deliver the jewelry to be sold on commission. After this under- 
standing was had, Vachon presented to defendant for his signature 
two papers; one an order and contract for the jewelry; the other the 
note in suit. Defendant had full opportunity to read the papers, 
and was able to read and write, but did not readthe note. He claims 
that he supposed he was signing a contract that was intended to ex- 
press the terms of the verbal agreement, but he admits that he knew 
that the writing did not express such agreement; he trusted to the 
agent to change it. He further says that he inspected the note suffi- 
ciently to notice that the spaces for the amount of the total sum, and 
the amounts of the installments were left blank, but that the rest of 
the words in the note were there in print at the time he signed it. 
Defendant seeks to excuse his failure to read the papers before him 
by saying that he was very busy, and relied upon the honesty of 
Vachon, a total strangertohim. The note was, before maturity and 
for full value, indorsed and transferred to plaintiff. There is no 
claim that plaintiff is not an honest purchaser for value. Defendant 
refused to accept the jewelry, and refused to pay the note. 

The trial court denied plaintiff’s motion to direct a verdict, and 
submitted the case to the jury, instructing in effect that defendant 
was entitled to a verdict, if the figures indicating the amounts of the 
payments were inserted in the note after it was signed and delivered 
by defendant, and if defendant was not negligent in signing the note. 
The verdict was for defendant, and plaintiff appealed from an order 
denying its motion in the alternative for judgment notwithstanding 
the verdict or for a new trial. 

We are of the opinion that plaintiff's motion for a directed verdict 
should have been granted. Taking the view of the evidence most 
favorable to defendant, it appears conclusively that he was negligent 
in signing the paper. Even assuming that he did not know the in- 
strument was a note, he had full opportunity to read it, and he did 
inspect it with sufficient care to enable him to testify that it contain- 
ed the same printed matter as the note received in evidence, with the 
blanks left for the amount of the note and the amounts of the install- 
ments, not filled in. If he knew that the instrument was a note, the 
law is clear that he has no defense, as against an innocent purchaser 
based on the filling in of the blanks by the holder before the note was 
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transferred. Filling in blanks obviously left for the purpose of being 
filled in is not forgery or an alteration of the instrument. It is pre- 
sumed that the holder was authorized to insert the correct amounts 
in blank spaces, and if he inserts amounts other than correct ones 
the maker has no recourse as against a purchaser for value without 
notice of the fraud. But, where the signer does not know that the in- 
strument is a note,as where he signs a paper containing blank spaces, 
supposing it to be some other contract, the law is that, if he was 
negligent in signing such instrument he cannot avail himself of the 
defense of fraud in filling in the blanks contrary to authority, as 
against an innocent purchaser. This is an application of the estab- 
lished rule that, where one of two innocent parties must suffer the 
loss, the one whose negligence contributed to cause the loss must 
stand it. 

We feel obliged to hold that defendant's negligence conclusively 
appeared from his own testimony. Indeed, defendant admits that 
he was careless, and this frank admission is fully warranted by the 
fact that he signed his name to a paper laid before him by a perfect 
stranger, with full opportunity and ability to read it, but without 
doing so, though knowing that it was a contract of some kind, and 
that it contained printed matter, with blanks left for the insertion 
of written words and figures. The fact that he was ‘‘busy,” or the 
fact that he relied on the honesty of the agent, does not excuse him. 

Defendant's negligence also prevents, relief under R. L. 1905 § 
2747. His negligence appearing conclusively, there was no issue for 
the jury. Plaintiff's motion for a directed verdict should have been 
granted. 

The order appealed from is reversed, with instruction to the trial 
court to grant judgment for plaintiff for the amount of the note and 
interest. 


SPENDTHRIFT’S NOTE. 








Sheldon v. Eakle, Supreme Court of Illinois, October 25, 1911. 96 N. E. Rep. 246. 
Under an Illinois statute a note and mortgage, executed by a drunkard and 
spendthrift, after the institution of proceedings for a conservator, the payee and 
mortgagee having knowledge thereof, are voidable. 


Bill by C. L. Sheldon and another against Charles C. Eakle and 
others. Decree for defendants was affirmed by the Appellate Court, 
and complainants appeal. Affirmed. 

Vickers, J. C.L. & C. E. Sheldon filed a bill to foreclose a mort- 
gage given to secure a note for $500 against Charles C. Eakle and 
Henry C. Warner, the latter being conservator of said Charles C. 
Eakle, and the defendants below filed their answer and across bill, 
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in which they prayed for a cancellation of the mortgage as a cloud 
upon Eakle’stitle. The cause was referred to a master in chancery, 
who upon a hearing, found for the complainants and recommended 
a decree of foreclosure for $173, the amount found to be due by the 
master. Exceptions were filed to the master’s report, which were 
sustained by the circuit court, and a decree was entered, dismissing 
the original bill for want of equity and granting the prayer of the 
cross-bill. This decree has been affirmed by the Appellate Court for 
the Second District, and complainants below, having obtained a cer- 
tificate of importance, have prosecuted a further appeal to this court. 
C. L. Sheldon having died on April 29, 1911, the fact of his death was 
suggested at the June term, 1911, and made a matter of record. 

The evidence, which is not conflicting, proves the following facts: 
Complainants were lawyers, and engaged in the general practice of 
law in Whiteside county. About the middle of August, 1908, ap- 
pellee Eakle came tothe office of complainants for the purpose of con- 
sulting them in regard to certain real estate interests which he claim- 
edin Lee county. Eakle claimed to be the owner of a one-half inter- 
est in 120 acres of land, subject to a mortgage of $5,000. The other 
haif belonged to H. A. Eakle, a brother of appellee Eakle. After sev- 
eral consultations with appellee Eakle, and some correspondence and 
negotiations with H. A. Eakle, with a view to an amicable adjust- 
ment of their interests in this real estate, a bill for partition was. 
prepared and filed bycomplainants on behalf of appellee Eakles, Com- 
plainants advanced $12 clerk’s fees to circuit clerk of Lee county 
when bill filed. The bill for partition,together with check for clerk's. 
fees, was forwarded to circuit clerk of Lee county by complainants 
on Jan. 22, 1909. On Janury 5, 1909, two relatives of appellee 
Eakle filed a petition in the county court of Lee county, alleging 
that said Charles C. Eakle ‘‘is or is supposed to be an idiot, an in- 
sane, distracted, and feeble minded person, drunkard, and spend- 
thrift, who by reason of unsoundness of mind is incapable of manag- 
ing and caring for his own estate.” On January 18th a summons was. 
issued by the county court, which was served on January 19, 1909, 
upon appellee Eakle. On January 23, 1909, appellee Eakle again 
came to the office of complainants and notified them of the filing of 
the petition against him in the county court of Lee county, and in- 
formed complainants that an effort was going to be made to have a con- 
servator appointed for him, and that he desired to resist such ap- 
plication and informed complainants that he wanted to employ them 
to represent him in the Lee county court proceeding. At that inter- 
view appellee Eakle was asked by complainant C. L. Sheldon to exe- 
cute a note for $500 to complainants to pay for services rendered, and 
to be rendered, and to secure said note by a real estate mortgage 
upon his undivided one-half interest in the 120 acres of land involv- 
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ed in the partition suit. The note and mortgage involved in this 
proceeding were thereupon executed by appellee Eakle to complain- 
ants. Complainants presented an itemized bill for services rendered 
and cash advanced to appellee Eakle, the first item of which is $5 
for consultation on January 9, 1909, and the last item is $100 for ser- 
vices in preparing and trying the case in the Lee county court Feb- 
ruary 22dand 23d. Thetotal amount of complainant’s claim is $173. 

Appellees contend, and the circuit and Appellate Courts held, that 
under section 15 of an act to revise the law in relation to idiots, luna- 
tics, drunkards and spendthrifts (Hurd’s Stat. 1908, p. 1393, c. 86), 
the note and mortgage were voidable because they were executed 
after the filing of the application for the appointment of a conserva- 
tor. The only question presented for our determination is whether 
the courts below properly construed said section of the statute. 

Section 14 of said act provides that every note, bond, or other 
contract made by a spendthrift after the finding of the jury provided 
for in section 1 of the act shall be void as against the spendthrift and 
his estate. Section 15 provides as follows: ‘‘ Every contract made 
with an idiot, lunatic, or distracted person before such finding, or 
with a drunkard or spendthrift made after the application for the ap- 
pointment of a conservator, may be avoided, except in favor of the 
person fraudulently making the same.” As we have already seen the 
application to have appellee Eakle adjudged a drunkard and a spend- 
thrift was filed on January 5, 1909. Summons was issued and served 
prior to the execution of the note and mortgage in question, and 
these facts were brought to the knowledge of the complainants be- 
fore the note and mortgage were executed. 

Complainants contend that section 15 only applies to contracts 
which were fraudulently made after the filing of such application. 
We are of the opinion that the language of this section cannot be so 
construed. Under this section of the statute the status of one charg- 
ed with being a drunkard or spendthrift during the pendency of the 
proceeding in respect to contracts is similiar to that of an infant. 
Such contracts are voidable at the instance of the person charged. 
Complainants contend that even under this construction appellee 
Eakle would be liable for the reasonable value of the services furnish- 
ed in connection with this litigation. That question is not involved 
here. This isa bill to foreclose a mortgage, and not a suit to recover 
for necessaries furnished appellee Eakle. 

In our opinion the section of the statute above referred to was 
properly construed by the Appellate Court, and is a complete defense 
to the bill to foreclose this mortgage. 

The decree of the circuit court, and the judgment of the Appel- 
late Court affirming the same, are affirmed. 

Decree affirmed. 
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CONTRACT FOR PURCHASE OF STOCK. 





Herrin v. Scandinavian-American Bank, Supreme Court of Washington, November 9, 1911. 118 Pac. 
Rep 648. 
Where a depositor in a bank delivered $400 to the bank to be paid to a broker 


upon receipt of certain stock, and repudiated the transaction before the stock was 
tendered, the broker has no cause of action, either against the bank or the depositor. 

Action by H. M. Herrin and another against the Scandinavian- 
American Bank and another. Judgment for defendants, and plain- 
tiffs appeal. Affirmed. 


Cuapwick, J. On June 13, 1910, respondent Renkslev and the ap- 
pellants had some negotiations with reference to the sale of 20 shares 
of United Wireless telegraph stock. The stock owned or controlled 
by appellants was in a single certificate calling for a greater num- 
ber of shares. The segregation could only be made and new certifi- 
cates issued at an eastern office of the Wireless Company. It was 
agreed that Renkslev would provide for the payment of the pur- 
chase price at the Scandinavian-American Bank where he had a gen- 
eral deposit. He accordingly executed the following memorandum: 
‘‘Scandinavian-American Bank, City. Gentlemen: I herewith hand 
you $400.00 which please pay to Herrin & Rhodes on delivery to 
you by them, twenty shares United Wireless Telegraph Company 
preferred stock in two certificates of ten shares each, made out in 
the name of Lars J. Renkslev. The certificates are to be delivered 
within thirty days from thisdate, Yours truly, Lars J. Renkslev.” 
A day or two thereafter he served notice on the bank that he had 
decided that he would not take the stock, and directed it to refuse 
to pay for it in case delivery was tendered. On June 28th appel- 
lants tendered to the bank at its place of business two certificates of 
ten shares each, and demanded the money. Delivery was refused, 
and this action was brought to recover the amount agreed to be paid 
therefor. 

Much of appellants’ brief is taken up with a discussion going to 
the form and sufficiency of the pleadings, but from our view of the 
merits of the case it is unnecessary to consider these contentions. 
Nor is it necessary to discuss the statute of frauds upon which res- 
pondent Renkslev relies in part to defeat a recovery. 

The case can be reduced to one of the first principles of the law: 
that is, that an executory contract of sale, not under seal and lack- 
ing in mutuality, is subject to revocation by the vendee at any time 
before performance on the part of the vendor. 

The memorandum relied on in no way bound appellants to de- 
liver the stock at any price, and they might, had the market fluctu- 
ated or for any reason or for no reason, have refused to deliver the 
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stock, and Renkslev would have been without remedy. The corol- 
lary of this proposition follows—that Renkslev could at any time be- 
fore delivery revoke his agreement totake thestock. Thisis primer 
law, and needs no citation of authority. In this case the agreement 
to buy was revoked, and Renkslev’s agent was directed to refuse to 
take the stock before appellants tendered performance, and they are 
without remedy. ‘‘The writing does not show any past or present 
consideration. nor contain any promise on the part of plaintiff, and 
of itself was not a completecontract. It wasin the nature of a re- 
quest to do the things specified, or like an order for goods, at aspeci- 
fied price, not binding, was revocable until acted on by the party to 
whom addressed, but which becomes binding, and a valid contract, 
when such party, the request or order not having been recalled, com- 
plies with it."" Andres v. Holcombe, 22 Minn. 339. The memoran- 
dum was no more than a continuing offer to take the stock and sub- 
ject to revocation at any time. 21 Am. & Eng. Enc. Law, 928. This 
question seems not to have been directly passed upon by this court, 
although the rule is assumed in Victor Safe & Lock Co. v. O’Neil, 
48 Wash. 176, 93 Pac. 214. 

Neither can appellants recover from the bank. It had no con- 
tract relations with appellants, and was no more than a depositary 
or an agent of respondent Renkslev. So, that, unless a recovery 
would lie against him, no action could be maintained against the 
bank, either upon the theory of escrow or that the order operated as 
a transfer of the money to the appeliants. 

Judgment affirmed. 


COLLECTION. 


Falls City Woolen Mills v. Louisville National Banking Co., October 24,1911. 1408. W. Rep. 66. 


Where a deposit slip bears the statement, ‘‘All items credited subject to final 
payment,” the bank of deposit is not liable to one who indorses a check to the order 
of the bank and receives credit therefor, where the bank to which the check is sent 
for collection fails while the proceeds are in its hands. 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Third Division. 

Action by the Falls City Woolen Mills against the Louisville Na- 
tional Banking Company. Judgment for defendant, and piaintiff 
appeals. Affirmed. 

Hosson, C. J. The Falls City Woolen Mills, a corporation having 
its headquarters in Louisville, had a deposit account with the Louis- 
ville National Banking Company; and made deposits from day to 
day; the secretary and treasurer of the company, who made the de- 
posits, being also a director in the bank. On November 15, 1907, 
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the woolen mills made a deposit, consisting of several items, amount- 
ing to $1,134.15. One of the items embraced in the deposit was a 
check drawn by the Alcorn Woolen Manufacturing Co., of Corinth, 
Miss., for $750, on the Union Bank of Corinth, payable to the order 
of the woolen mills. The check was indorsed as follows: ‘‘Pay to 
the order of the Louisville National Banking Company. Falls 
City Woolen Mills, by J. E. Whitney, Secretary and Treasurer.” 
The deposit slip on which the items were entered had the following 
printed head: ‘‘All city checks deposited after 11:30 a.m. and on 
Saturday after 10:30 a. m. will be received at depositor’s risk until 
the next day’s settlement. All items credited subject to final pay- 
ment.” Nothing was said between the parties about the check at the 
time the deposit was made. The bank sent the check to the Tisho- 
mingo Savings Institution at Corinth for collection. It collected the 
check, but did not pay over the money, and failed. The bank there- 
upon charged the amount back to the account of the woolen mills, 
and this action was brought by it against the bank to recover the 
amount of the check; it being alleged in the petition that the bank 
bought the check and had not accounted to it for the price. The 
bank by its answer denied that it bought the check, and alleged that 
it took it for collection. The case was submitted to the jury on 
these issues. The jury found for the bank, and the woolen mills 
appeals. 

In Farmer’s Bank v. Newland, 97 Ky. 464, 31 S. W. 38, 17 Ky. 
Law Rep. 329, it was held that, where a customer deposits with a 
bank a check or billfor collection at a point distant from the location 
of the bank, he does so with the implied understanding that the 
bank will follow the customary method in making such collections, 
and can only be held responsibie for due care and diligence in the 
selection of the correspondent who is to make the collection. There 
is neither pleading nor proof to show that there was any negligence 
on the part of the bank in selecting the Tishomingo Savings Institu- 
tion. On thecontrary, the undisputed evidence is to the effect that 
it stood high and was to all appearances a proper correspondent for 
the purpose. The plaintiff rests its right to recovery upon the sole 
ground that the bank did not take the check for collection but 
bought it. 

As to the facts there is no dispute in the evidence. The check 
was simply taken with the other items on deposit by the receiving 
teller, without anything being said by the depositor or by him. The 
deposit check provided that all items were credited subject to final 
payment. There was nothing in the transaction to indicate a pur- 
chase by the bank of the check. No inquiry was made as to the sol- 
vency of the drawer or of the bank on which the check was drawn. 
So far as appears, the bank knew nothing of either. The receiving 
teller was without authority to buy paper. This power was con- 
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ferred only on other officers of the bank. The woolen mills was a 
customer of the bank, and had been fora long time. The person 
who made the deposit was one of the directors of the bank, and well 
knew its rules and regulations. 

It was the custom of the bank to credit at their face checks drawn 
on banks out of the state, and to collect from the customer a small 
charge to cover cost of collection. This check was credited at its 
face, and the usual charge for collection was paid in cash by the cus- 
tomer. 

The words on the deposit slip, ‘‘All items credited subject to 
final payment,” mean that the credit is given subject to the final 
payment to the bank, and that the, credit may be withdrawn if the 
item is not paid to the bank. 

The custom of banks to take checks from their depositors as cash, 
and allow them to draw upon the account subject to the final pay- 
ment of the checks, is of great service, both in the banking business 
and to the customer. If the proof here were held sufficient to take 
the case out of the rule laid down in Farmers’ Bank v. Newland, the 
rule would be valueless. The rule announced in that case was fol- 
lowed in Citizens’ Bank v. Houston, 32 S. W. 397, 17 Ky. Law Rep. 
701, and Weaver v. Louisville Banking Co., manuscript opinion, 
1875. It is sustained by the weight of authority in other states. 
Third National Bank v. Vicksburg, 61 Miss. 112, 48 Am. Rep. 78; 
Freeman’s Nat. Bank v. Nat. Tube Works, 151 Mass. 413, 24 N. E. 
779, 8 L. R. A.-42, and cases cited, 21 Am. St. Rep. 461. 

Under the evidence the court should have instructed the jury 
peremptorily to find for the defendant. 

Judgment affirmed. 


NOTE EXECUTED ON SUNDAY. 


Few v. Gunter, Court of Appeals of Georgia, November 20, 1911. 72S. E. Rep. 720. 


Action by M. C. Few against A. R. Gunter. Judgment for de- 
fendant, and plaintiff brings error. Reversed. 

Where a prisoner is in the common jail of the county under a war- 
rant charging a bailable offense, and in order to be released from 
imprisonment he employed a lawyer to secure for him a bond and to 
represent him in the case, and the attorney does secure the bond and 
the prisoner is thereupon released, He/d, That a note given by the 
prisoner to the lawyer for his services, including the service render- 
ed in procuring the bond, is valid and collectible, although executed 
on Sunday. The case is within the exception of section 416 of the 
Penal Code of 1910, being in the nature of a ‘‘ work of charity.” 
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SAVINGS ACCOUNT OF ABSENTEE. 


White v. Emigrant Industrial Savings Bank, New York Supreme Court, Appellate Division, Second 
Department, October 2u, 1911. 181 N. Y. Supp. 311, 


In New York letters of administration may be issued on the estate of one who has 
not been heard from for seven years or more, and the administrator may maintain an 
action to recover a savings bank deposit standing in the absentee’s name. 


Action by Mary White, as administratrix of the estate of James 
White, deceased, against the Emigrant Industrial Savings Bank. 
From a judgment for plaintiff, and an order denying its motion for 
new trial, defendant appeals. Affirmed. 

Ricu, J. This action was brought to recover a deposit standing 
to the credit of James White in the defendant bank. At the close 
of the evidence both sides requested the direction of a verdict, and 
the trial court thereupon, with the consent of the parties, discharged 
the jury, and later granted the plaintiff's motion. James White is 
not shown to be actually dead. In 1899 he was employed as an at- 
tendant at the Long Island State Hospital. He was a young man 
of exemplary habits, but was suffering from malaria and greatly run 
down in general health. On April 10th of that year he left the hos- 
pital for a 10-day vacation, and so far as known that was the last 
seen or heard of him. Search was instituted, inquiry made; and ad- 
vertisements inserted in the papers, but without results. On April 
28, 1906, more than seven years after his disappearance, the plaintiff, 
his sister, applied to the Surrogate’s Court of Kings county for the 
appointment of a temporary administrator, and a decree was granted 
directing that temporary administration be granted to plaintiff, and 
that ‘‘ lettersof administration upon the goods, chattels, and credits 
of said James White issue to said petitioner.’’ Full letters were ac- 
cordingly issued. On May Ist following the plaintiff called at the 
defendant bank, produced the pass book of the decedent and her 
letters of administration, and demanded payment of the account 
standing to the credit of said James White, which was refused. On 
June 6th the Surrogate’s Court amended its order of April 24th, by 
striking out the provisions relating to temporary administration, di- 
recting the issuance of full letters, ratified and confirmed all proceed- 
ings taken under the former order, and directed the order as amen- 
ded to be entered nunc pro tunc as of April 24, 1906. 

I think the Surrogate’s Court had jurisdiction to issue full letters 
of administration. The general rule that an absentee who has not 
been heard of for seven years may be presumed to be dead at the ex- 
piration of that period, for the purpose of administering his estate, 
is well settled, and was last asserted by the courts in Matter of Wage- 
ner, 143 App. Div. 286, 128 N. Y. Supp. 164. 

If, as contended by the appellant, the court erred in issuing full 
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letters upon an order directing temporary administration, its error 
was cured by the subsequent order. The petition contained all of 
the facts necessary to authorize the granting of full letters, and the 
amended order recites that the surrogate is ‘‘satisfied that the case 
is a proper one for the appointment of an administratrix.”’ 

The Surrogate’s Court having jurisdiction to determine as to 
whether White was dead or living, for the purpose of administering 
his estate, its decision is conclusive until revoked or set aside. Sec- 
tion 2591, Code of Civil Procedure. No additional demand was 
necessary. 

If the order and letters issued thereunder are to be given the 
effect only of appointing the plaintiff temporary administrator, her 
demand was good, and this action maintainable. Section 2672, Code 
of Civil Procedure. 

The judgment must be affirmed, with costs. All concur. 


NEGOTIABILITY. 


Equitable Trust Company v. Taylor, New York Supreme Court, Appellate Division, Second Department, 
October 6, 1911. 131 N. ¥. Supp. 475. 


A letter which admits the receipt of an insurance policy, requests that it be put 
in force immediately and then promises to pay the premium in the usual form of a 
promissory note, is a negotiable instrument. 

Action by the Equitable Trust Co. of New York against Arthur N. 
Taylor. From ajudgment for plaintiff defendant appeals. Affirmed. 





Burr, J. On April 9, 1905, defendant executed and delivered to 
Archibald C. Haynes, general agent of the Equitable Life Assurance 
Society, an instrument in the following form: 

‘* New York, April 19, 1905. 

‘*Mr. Archibald C. Haynes, General Agent, The Equitable Life 
Assurance Society, No. 25 Broad street, N. Y.—Dear Sir: I hereby 
acknowledge having received from Mr. W. E. Watts policy No. 
1447174, being for $1,000.00, on my life, in the Equitable Life As- 
surance Society. You are authorized and requested to place the 
said policy in force from this date, and I promise to pay you or your 
order the first annual premium, amounting to $53.10, as follows: 


RE Ee ee $21.24 
SRN EE By Bev incccctecsstysecrmincossenesseentennconsoncsssnatnnt 10.00 
I, SUI, SI sti ciecndctanthindin pinecndmenapantiosianieniiiesin 10.00 
SE UUs SI. PM esdenantscensscansiecorvensnindessiationennsoonuies 11.86 
$53 10 

‘* Very truly yours, Arthur N. Taylor.” 


It appears from the agreed statement of facts that prior to that 
date defendant had signed a written application for a policy of insur- 
ance upon his life in the Equitable Life Assurance Society for the 
sum of $1,000, the annual premium upon which was to be $53.10, and 
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that he had been examined by a physician from said society and the 
risk accepted. It alsoappears that on or before the date of the instru- 
ment in suit the full amount of the first premium had been paid by 
Archibald C. Haynes to the Equitable Life Assurance Society, and 
that on that date the policy of insurance was delivered to defendant 
and is still in his custody. W. E. Watts, at whose request defendant 
had signed the application for insurance, had agreed to allow to him 
a rebate of $21.24 on the first premium. The item of $21.24 mentioned 
in said instrument represents the rebate, and never was actually paid 
in cash to Watts by defendant. Said instrument was transferred 
and delivered to plaintiff for a valuable consideration prior to July 
10, 1905, and without notice that the cash payment of $21.24, men- 
tioned therein, had not actually been paid. Such instrument was 
transferred and delivered to plaintiff for its full value, and the plain- 
tiff is now the owner and holderthereof. From ajudgment in its 
favor for $31.86, being the amount of the installments which became 
due after purchase of this instrument by plaintiff, defendant appeals. 

The first question in the case is whether this instrument is negoti- 
able in character. We think that it is. 


‘*An instrument to be negotiable must conform to the following 
requirements: (1) It must be in writing and signed by the maker or 
drawer; (2) must contain an unconditional promise or order to pay 
a sum certain in money; (3) must be payable on demand or at a fixed 
or determinable future time; (4) must be payable to order or to bear- 
er; and (5) where the instrument is addressed to a drawee, he must 
be named or otherwise indicated therein with reasonable certainty.” 


Negotiable Instruments Law (Laws 1897, c. 612), § 20. 

Eliminating the fifth requirement, which is not applicable, since 
this instrument is not addressed to a drawee, each of the other re- 
quirements appear therein. It is in writing, and signed by the de- 
fendant, who made the same. It is payable to Archibald C. Haynes 
or order. It is payable at a fixed or determinable time. We think 
the fair meaning of the language used is: I promise to pay you or 
your order $53.10, being the annual premium on policy of life insur- 
ance, less cash paid W. E. Watts on account $21.24, to wit, $30, in 
three sums, of $10 each, to wit, $10 on July 10, $10 on September 10, 
and $10 on November 10, 1905. We think, also that it is an uncon- 
ditional promise to pay this certain sum inmoney. The instrument 
contains no reference to any other method of payment, by credit or 
otherwise. The mere fact that it contains language from which it 
appears that the consideration for the promise was an indebtedness. 
for a balance remaining unpaid of the first annual premium upon a 
policy of insurance upon defendant’s life, which had been actually 
delivered to him, would not make it nonnegotiable, either under the 
‘‘custom and usages of merchants” or under the statute: 


‘*An unqualified order or promise to pay is unconditional within 
the meaning of this act, though coupled with * * 2. A statement of 
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the transaction which gives rise to the instrument. Negotiable In 
struments Law, § 22. 


It is urged, however, that the promise to pay was not an absolute 
one, because the instrument contained the words with reference to 
the insurance policy, ‘‘ You are authorized and requested to place the 
said policy in force from this date,” and that therefore the promise 
to pay was conditional upon some act to be performed by Haynes, 
the general agent of the insurance company. This seems to have 
been the view adopted by the Appellate Term in the First Depart- 
ment, in a case arising upon an instrument similarin form. Equit- 
able Trust Co. v. Newman, 72 Misc. Rep. 52, 129 N. Y. Supp. 259. 
With great respect to that learned court, it seems to us that the 
words quoted, so far from imposing a condition, may be regarded as 
mere surplusage. The policy of insurance had been delivered to 
the defendant, as it appears, without condition or qualification, and 
Haynes, the general agent of the company, had paid the full amount 
of the premium thereon. 

Even if the premium had not been actually received by the com- 
pany, if the policy had been delivered with the authority of its gen- 
eral agent, itimmediately became a binding contract, enforceable 
in favor of the assured. Not only was there nothing which Haynes 
was required to do to ‘‘ place the policy in force,”’ but there was noth- 
ing which he could do after the delivery of the policy, under the 
circumstances here disclosed, which would prevent it from being 
enforceable by the assured during the life thereof. 

If we are right in our views as to the character of this instru- 
ment, the plaintiff, being a holder in due course (Negotiable Instru- 
ments Law, § 91), holds the same free from any defect of title of 
prior parties, and free from defenses available to prior parties among 
themselves, aud may enforce payment of the instrument for the full 
amount thereof against all parties liable thereon. Id. § 96. 

The judgment of the Municipal Court should be affirmed, with 
costs. All concur. 


BONDS ISSUED AT LESS THAN PAR NOT USURIOUS. 


Clearwater County State Bank v. Bagley-Ogema Telephone Company, Supreme Court of Minnesota, 
November 3, 1911. 133 W. Rep. 91. 


Under a Minnesota statute bonds issued by telephone and telegraph companies, 
and sold below par, are not subject to the defense of usury, though the effect of the 
transaction is to pay more than the legal rate of interest. 


Action by the Clearwater County State Bank against the Bagley- 
Ogema Telephone Company and others. From a judgment for plain- 
tiff, defendants appeal. Affirmed. 

Bunn,J. Thisaction was brought by the plaintiff bank to foreclose 

mortgage made to it by defendant Bagley-Ogema Telephone Com- 
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pany, January 15, 1909, to secure 12 promissory notes or bonds, each 
for the sum of $500, made payable to plaintiff. The mortgage cover- 
ed the franchises, telephone lines, equipment, and all the other pro- 
perty of the mortgagor. The defendants North Western Electric 
Equipment Company and Western Electric Company are judgment 
creditors of the telephone company, having liens subsequent to the 
mortgage. Defendants answered separately, each pleading that the 
mortgage was executed without authority of the board of direct- 
ors of the mortgagor. The telephone company also pleaded usury. 
The issues were tried, and the court rendered a decision for plaintiff, 
ordering judgment of foreclosure. Defendants appealed from the 
‘udgment entered pursuant to such decision. 

The defense of usury set up is based upon the fact that, while the 
notes call for the payment of $6,000, due in three years, with 6 per 
cent. interest, the bank paid and the company received but $5,245. 
It is apparent that, adopting the usual rule of computation, plaintiff 
would receive more than 10 per cent. on the money loaned. It is 
argued that every essential element of usury exists; that is, that 
there was a loan of money, that the money was to be returned at all 
events, and that more than the lawful rate of interest was stipulated 
to be paid forit. All this is true, and it might be difficult to escape 
the conclusion that there was usury in the transaction, were it not 
for the provisions of R. L. 1905, § 2902, the material part of which 
readsas follows: ‘**‘ Telegraph and telephone companies may mortgage 
or execute deeds of trust of the whole or any part of their property 
and franchises to secure money borrowed by them for the construc- 
tion and equipment of their lines and properties and for other cor- 
porate purposes, and issue their corporate bonds in sums of not less 
than five hundred dollars, secured by such mortgages or deeds,. and 
if payable to bearer negotiable by delivery, bearing interest at the 
rate of not exceeding six per cent. per annum, and convertible into 
stock or not as may be deemed expedient, may sell them at such prices 
as they may deem proper; andif said bonds shall be sold below their 
normal or par value they shall be valid and binding on the company, 
and no plea of usury shall be put in by, or allowed to said company 
in any suit thereon.” 

We think that this statute applies to this case. Itsintentis clear 
—to enable telegraph and telephone companies to borrow money for 
the construction and equipment of their lines and other corporate 
purposes, without the chance to repudiate their obligations on the 
plea of usury, and without investors being deterred by such chance. 
It is not important that the bonds or notes were payable to plaintiff, 
or that the transaction was a loan rather than a sale of bonds. 

It is claimed that the trial court erred in finding that the notes 
were sold and discounted by the telephone company to the bank. 
As we have said, it was immaterial what the form of the transaction 
was, whether a loan or a sale of bonds, and we therefore consider it 
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unnecessary to decide whether this finding is supported by the evi- 
dence. Judgment affirmed. 


LIABILITY OF COLLECTING BANK FOR DEFAULT OF 
AGENT. 


California National Bank of Sacramento v. Utah National Bank of Salt Lake City, Circuit Court of Ap- 
peals, Eighth Circuit, September 25, 1911. 190 Fed. Rep. 318. 


In the United States courts a collecting bank is liable for the negligence of its sub- 
agents, but it may relieve itself from such liability by contract. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Utah. 

Action by the California National Bank of Sacramento against 
the Utah National Bank of Salt Lake City. Judgment for defend- 
ant, and plaintiff brings error. Affirmed. 

Per Curiam. A check drawn by Philips upon the First National 
Bank of Ponderay, Idaho, payable to Albert Wonderlich, was for- 
warded by the California National Bank of Sacramento, which had 
received it from another bank, to its correspondent, the Utah Na- 
tional Bank of Salt Lake City, for collection. The drawee bank was 
so far distant from the Utah bank that the check necessarily had to 
be forwarded through subagents for actual presentation. It finally 
reached its destination and was protested for nonpayment. The 
California bank sued the Utah bank for damages alleged to have 
been occasioned by its negligence (the particulars of which need not 
be specified) in the transaction of the business, and failing to re- 
cover in the Circuit Court, brings the case here for review. 

The Utah bank had for several months prior to the transaction 
in question been acting as correspondent for the California bank in 
respect of its business at or near Salt Lake City, and also in respect 
of collections to be made at a distance through the intervention of 
subagents. The Utah bank acted with due diligence in forwarding 
the check in question, and no fault is found with its selection of a 
subagent. The actionable negligence, if any, was with the sub- 
agents, and it is claimed that under the authority of Exchange Na- 
tional Bank v. Third National Bank, 112 U.S. 276, 5 Sup. Ct. 141, 
28 L. Ed. 722, the Utah bank is liable for the misconduct of its sub- 
agents in the performance of their duties. 

In the absence of any express or implied contract that it should 
not be liable for the misconduct of its subagents, we would be re- 
quired under the authority of the last-mentioned case to hold the 
defendant responsible for the negligence of the agents employed by 
it; but it appears that the defendant had, from the inception of its 
business relations with the plaintiff bank, accepted items for col- 
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lection beyond its immediate sphere of action, with the understanding 
that it should not be liable for the misconduct of itssubagents. Upon 
receipt of the item in question in this case the Utah bank, in accord- 
ance with its uniform prior practice, acknowledged its receipt, and 
n the body of the receipt, in like accord with former practice, incor- 
porated these words: 


‘‘In receiving checks, drafts, or other paper on deposit or for 
collection, the Utah National Bank acts only as agent, and assumes 
no responsibility for the acts, omissions, neglect, or default of agents 
or subagents at other points, or for items lost while in transit. Any 
credit allowed for items on other banks or parties is only provisional 
until the proceeds thereof in money shall have been actually received 
by said bank. ‘**( Signed] W. F. Adams, Vice Pres.”’ 

The California bank received this receipt in due course of mail 
and made no objections to the terms specified. According to prior 
usage and contract alike, therefore, the defendant bank assumed no 
liability for the misconduct of its subagents, and the doctrine of the 
Exchange National Bank Case has no application. 

The judgment below was right, and is affirmed. 


GIFT OF MONEY. 


Patterson v.Greensboro Loan & Trust Co., Sopreme Court of North Carolina, November 15, 1911. 
72 S. E. Rep. 629. 


Placing gold coins in a trunk belonging to a child is a sufficient delivery to constitute 
a valid gift to the child. 


Action by Lelia A. Patterson, by her next friend, against the 
Greensboro Loan & Trust Company, administrator of William Collins 
deceased, and others. The jury found that the money in contro- 
versy had been given to plaintiff by decedent in his lifetime,and from 
a judgment entered in plaintiff's favor defendants appeal. Affirmed. 

Hoke, J. The authorities in this state are in full support of 
the position contended for by defendant that, in order to a valid 
gift of personal property, there must be an actual or constructive 
delivery, with the present intent to pass the title. 

The court is of opinion, however, that, without any impairment 
of the principle recognized and sustained in these cases, there are 
facts in evidence from which delivery could be properly inferred by 
the jury. From the testimony of the principal witness, it appeared: 
‘* Taat Lelia A. Patterson is the daughter of Roxie Patterson, and 
the granddaughter of William Collins. That William Collins died 
on April 6, 1907, and that the wife of Williams Collins, grandmother 
of Lelia, died about 18 years ago. That the grandmother of Lelia 
had given Roxie Patterson a trunk for Lelia, and that the trunk was 
always called and used as Lelia’s, and remained in an upstairs room 
in the Collins home untilafter the death of the grandmother. That 
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in the summer after the birth of Lelia, while Roxie Patterson and 
child were on a visit to the grandparents, the mother showed the 
grandfather a $5 gold piece which she said Judge Armfield had 
given to her for the child; whereupon the grandfather remarked: 
‘Well, we will keepthat up. I will keepthatup. I expect to give 
her $5 in gold every 22d of the month for her birthday.’ He then 
and there began the practice of putting into the child’s trunk $5 in 
gold every month, and after the death of the grandmother the trunk 
was brought down into his room. On several visits of the mother, 
she saw the grandfather put $5 in gold into it, when the monthly 
birthday of Lelia happened at the time. ‘Some of Lelia’s things 
were in the trunk; that is to say, shoes, little hose, dresses, and 
things of that kind.’ Lelia’s pet name was Hon, and in the grand- 
father’s last illness he said to hisdaughter: ‘ There’s Hon’s trunk; 
I want you to move it. You may move this trunk now, if you want 
to, or you can wait and move it after | am dead.’ The trunk was 
not then removed, and after his death it was opened and the sum of 
$1,050 in gold was found therein. There is no evidence that the 
trunk contained anything of value belonging to the deceased; that 
is, there was no other money in gold, no were there any valuable 
papers.”” True there is a case in our reports (Brewer v. Harvy, 72 
N. C. 176) where a father, standing on his piazza with his wife and 
child, a girl 12 years of age ,pointed to a colt some distance off, and 
said tothe child: ‘*‘That is yours; I give it to you.”” And in an- 
other case a colt on the father’s farm was always recognized by and 
spoken of as his son’s colt, and the father had told the son he might 
have the colt, if he would raise it. In both, the court held there 
was not a valid gift for lack of proper delivery; but in both it will 
be noted that there no possession or control of the property given to 
the alleged donee, or to any one for him. In our case, the money 
was, from time to time, put by the intestate in the trunk recognized 
as the child’s trunk, and in the last illness of the donor he said to 
the child’s mother, the trunk being present: ‘‘ There’s Hon’s trunk; 
I want you to move it. You may move it now, if you want to, or you 
can wait and move it after I amdead.”’ On this testimony, we think 
his honor correctly ruled that question of delivery was for the jury. 

The case comes ratter within the principle applied in Newman 
v. Bost, in which it was held: ‘‘ Where the articles are pres- 
ent, and are capable of actual manual delivery,such delivery must be 
made in order to constitute a gift inter vivos or causa mortis; but, 
where the intention of the donor to make the gift plainly appears, 
and the articles intended to be given are not present, or, if present, 
are incapable of manual delivery,effect will be given toa constructive 
delivery. 

There is no error, and the judgment for plaintiff must be aftirmed. 

No error. 














THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO 
BANKS AND BANKING TRANSACTIONS. 
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1. REGULATION AND CONTROL OF BANKS. 
The Right to Engage in the Banking Business. 
The Right to Prohibit Private Banking Denied. 
The Right to Prohibit Private Banking Upheld. 
State Control of Private Bankers. 
State Control of Incorporated Banks. 
What Corporations May Exercise Banking Functions. 


. 


1. The Right to Engage in the Banking Business.—To what extent 
may the law making power of the state go in regulating the banking 
business? Undoubtedly the legislature may regulate banking, but may 
it prohibit persons from engaging in that business, or is the right to 
employ one’s capital and efforts in the banking business an inherent 
privilege of which the citizen cannot be deprived ? These are questions 
which immediately present themselves upon taking up the prelimina- 
ries in a course of study in the banking law. 

The right of banking, in all its departments, at common law, belong- 
ed to the individual citizen, and could be exercised at pleasure. Bank 
of Augusta v. Earle, 13 Pet. (U. S.) 519, 10 L. Ed. 274. State v. 
Richcreek, 167 Ind. 217, 77 N. E. Rep. 1005, 5 L. R. A. N.S. 874; 
Marymont v. Nevada State Banking Board, (Nev.), 111 Pac. Rep. 295. 

The question whether a state can prohibit individuals from transact- 
ing a banking business, except through the medium of a corporation, 
in other words, whether astate can convert the right of banking, which 
at common law was a natural right, into a franchise, is a matter which 
cannot be regarded as definitely settled by the courts. 

There are not many decisions on the question, but what few there 
are seem to be in irreconcilable conflict. 

According to some of the modern authorities the right of banking is 
not a franchise in any sense of the word. They hold that it belongs to 
the citizens generally, and is a common right, in the same sense that 
the right to do a grocery or a dry goods business is available to all citi- 
zens, that no grant from the state is necessary, and that any individual 
or group of individuals, may, under such police regulations as the state 
may legally make, engage in the banking business at will. Bank of 
California v. San Francisco, 142 Cal. 276, 75 Pac. Rep. 832, 64 L. R. 
A. 418. 

According to other authorities private banking may be absolutely 
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prohibited. These authorities are based upon two grounds; first, that 
the prohibiting of private banking is not really prohibition, but merely 
regulation ; second, that the state may prohibit private banking under 
its police power. 

2. The Right to Prohibit Private Banking Denied.—In State v. Scou- 
gal, 3 S. D. 55, 51 N. W. Rep. 858, 15 L. R. A. 477, the right of 
the state to prohibit private banking was denied. The statute in ques- 
tion, which specifically denied to individuals the right to exercise the 
banking functions of discounting and negotiating promissory notes, bills 
of exchange and other evidences of debt, receiving deposits, buying and 
selling exchange, and loaning money on personal security, and confined 
such rights exclusively to corporations, was in violation of the provision 
of the state Constitution, declaring that no law shall be passed granting 
to any citizen, class of citizens, or corporations, privileges or immuni- 
ties which shall not equally belong to all citizens or corporations. The 
statute was also held to violate other provisions of the state Constitu- 
tion and the Federal Constitution. The decision in this case rests upon 
the fundamental proposition that the state has no power to make the 
business of banking, other than the privilege of issuing bills to circu- 
late as money, a franchise, 5 L. R. A. 876. 

The legislature of Nevada enacted a statute in 1909 (Laws 1908-09, 
chap. 191) which provided that it should be unlawful for any part- 
nership orindividual to engage in the banking business except by means 
of a corporation duly organized for that purpose under the laws of 
the state. J. Marymont petitioned for a writ of mandamus to compel 
the State Banking Board to issue a license permitting him to engage 
as an individual in the banking business. The question presented was 
whether ordinary banking by individuals may be prohibited by statutory 
enactment, while corporations are allowed and authorized to conduct 
this business. It was held that the statute in question was invalid 
because in violation of the constitutional provisions asserting rights to 
liberty, property and happiness and guaranteeing due process of law. 
This was the case of Marymont v. Nevada State Banking Board, (Nev.), 
111 Pac. Rep. 295. The court referred to the decision of the United 
States Supreme Court in Lochner v. New York, 198 U.S. 45, 49 L. Ed. 
937, wherein a New York statute, limiting employment in bakeries to 
60 hours a week and 10 hours a day, was held an arbitrary interference 
with the freedom of the individual to contract, and the court observed: 
‘“ If the Legislature of the state of New York cannot prohibit individuals 
from following the baking business more than 10 hours per day, we are 
unable to perceive how the Legislature in this state can entirely prohibit 
individuals from following the banking business. Although the latter 
avocation is more importantly connected with the arteries of trade, both 
are beneficial and for the public benefit, as well as for the profit of the 
persons who engage in these avocations, and both are subject to all nec- 
essary regulations.”’ 
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3. The Right to Prohibit Private Banking Upheld.—The first decision 
in which the right of a state to prohibit banking by private individuals 
is upheld is State v. Woodmansee, 1 N. D. 246, 46 N. W. Rep. 970, 11 
L. R. A. 420. This case concedes that the right of banking is not in its 
nature a corporate franchise, but says that it may be made such by legis- 
lation, and that individuals may be prohibited from transacting it either 
altogether in all its departments or partially in any specified ones. The 
right thus to prohibit private banking is sustained as a proper exercise 
of the police power of the state. In this connection the court said: ““Asa 
matter of precedent and authority, the legislative prerogative, in the exer- 
cise of its police power in promoting the public safety, not only to regu- 
late and restrict the business of banking, but also to grant the right to one 
class and to prohibit to others, or even to forbid it altogether, has never 
been questioned in the courts; and the legislatures of other states have 
frequently exercised the right of supreme control over the business.’’ 

Weed v. Bergh, 141 Wis. 569, 124 N. W. Rep. 664, 25 L. R. A. U. 
S. 1217, was an action by a private banking partnership against the 
banking commissioner and the district attorney of Waupaca County, Wis- 
consin, to restrain them from enforcing chap. 285, laws of 1909, requir- 
ing all private banking concerns to incorporate, on the ground that law 
was unconstitutional. Plaintiffs set forth they had been in business for 
vears; they had on deposit as private bankers upwards of $250,000, and 
had loaned out over $200,000 on first class securities. They further 
stated that they had successfully passed through the panics of 1893 and 
1907, and had the respect and confidence ofthe community. The statute, 
of which the plaintiffs complained, required them to incorporate within 
three months after its passage, or be deemed guilty of a misdemeanor, 
punishable by fine or imprisonment, or both. They claimed that they 
could not obey the statute without a ruinous sacrifice of property. The 
constitutionality of the statute was upheld by the court on the theory 
that it was regulation and not prohibition. In enacting the statute the 
legislature said: °° If you wish to engage in this quasi public business 
of banking, you must first secure a corporate charter.’’ It did not say: 
‘* You must not engage in the banking business at all.’’ 

The Supreme Court of the United States has held that private bank- 
ing may be prohibited. In Shallenberger v. First National Bank, 31 
Sup. Ct. Rep. 189, 28 B. L. J. 214, reversing the same case, 172 Fed. 
Rep. 999, 27 B. L. J. 33, it was decided that the Nebraska statute, Laws 
1909, Chap. 10, p. 66, prohibiting individuals from engaging in the 
banking business except through the medium of a corporation, and then 
only upon condition that each corporation contribute to a depositor’s 
guaranty fund, to be used in the payment of the claims of depositors of 
banks thereafter becoming insolvent, was held constitutional. This 
statute, it will be noticed, not only prohibited private banking but 
also created a guaranty fund to which all banks were required to 
contribute. However the case stands for the proposition that private 
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banking may be prohibited. In the opinion in the case of Noble State 
Bank v. Haskell, 31 Sup. Ct. Rep. 186, 28 B. L. J. 211, on the author- 
ity of which the Shallenberger case was decided, Mr. Justice Holmes, 
on the question of prohibiting private banking, said: ‘The question 
that we have decided (the right to compel banks to contribute to a 
guaranty fund) is not much helped by propounding the further one, 
whether the right to engage in banking is or can be made a franchise. 
But as the latter question has some bearing on the former, and as it 
will have to be considered in the following cases, if not here, we will 
dispose of it now. It is not answered by citing authorities for the ex- 
istence of the right at common law. There are many things that a man 
might do at common law that the states may forbid. He might em- 
bezzle until a statute cut down his liberty. We cannot say that the 
public interests to which we have adverted, and others, are not suffi- 
cient to warrant the state in taking the whole business of banking under 
its control. On the contrary, we are of the opinion that it may go on 
from regulation to prohibition except upon such conditions as it may 
prescribe. In short when the Oklahoma legislature declares by impli- 
cation that free banking is a public danger, and that incorporation, in- 
spection, and the above described co-operation are necessary safeguards, 
this court certainly cannot say that it is wrong.’ 

One argument which has been used against statutes prohibiting 
banking except by means of a corporation is this. If the legislature 
can prohibit the individual from engaging in the banking business, it 
is evident that it may also prohibit corporations from engaging in the 
business; for a corporation, which is merely a creature of the law, can 
have no greater fundamental rights than the individual, and, indeed, 
can have only such rights as are bestowed upon it by the state. There- 
fore, if both the individual and the corporation may be prohibited, this 
business, so essential to the carrying on of commerce and trade, and so 
necessary to the welfare of the state, may be entirely suppressed. Mary- 
mont v. Nevada State Banking Board, (Nev.), 111 Pac. Rep. 295. 

The contention is frivolous. It loses sight of the fact that there is 
a wide difference between a statute which limits banking to corporations 
and one which absolutely prohibits banking. The one is a regu- 
lation, made for the general good of the community, the other a non- 
sensical prohibition which no court could sustain providing there could 
be found a legislature, reckless enough to enact it. 

Summing up the situation, it can only be said that in South Dakota 
and Nevada the law-making body may not prohibit private banking, 
while in North Dakota and Wisconsin the right of banking may be res- 
tricted to corporations and that the Supreme Court of the United States 
has similarly held. The question has not come up directly in the other 
states. 


4. State Control of Private Bankers.—Apart from the question of the 
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right of the state to entirely prohibit private banking, it is quite well 
settled that private bankers are subject to the general control of the 
state. Many of the states forbid the issuance of drafts, bills, notes or 
other evidences of debt, payable to bearer or order, by any private 
bankers for the purpose of circulating them as money. 

In State v. Richcreek, 167 Ind. 217, 77 N. E. Rep. 1085, 5 L. R.A. 
U.S. 874, the question of the validity of certain private banking regu- 
lations was raised. The statute involved was Laws Ind., 1905, chap. 
109. p. 182, which provided, among other matters, first, that the real 
estate, furniture and fixtures of a private banker should constitute no 
more than one third of the entire capital of the bank, even when applied 
to established institutions; second, that the responsibility and net worth 
of the individual members of a private banking concern should be at 
least double the amount of the capital paid into the bank, and third, 
that at least one member of the concern should be a resident of the 
state. These provisions were held to be valid. 

An ordinance of the city of Richmond, Va., requiring private bank- 
ers of a certain class to pay a license of $800, was upheld by the Su- 
preme Court of Appeals of Virginia in Bradley v. City of Richmond, 
(Va.), 66S. E. Rep. 236, 27 B. L. J. 207, 236. 

The New York statute regulating private bankers and requiring 
them to deposit $10,000 in cash, or its equivalent, with the State Comp- 
troller and to file a surety company bond in an amount between $10,000 
and $50,000 to be fixed by the Comptroller, and making the issuance of 
a license discretionary with the Comptroller, was held constitutional by 
the Supreme Court of the United States Engle v. O'Malley, 31 Sup. 
Ct. Rep. 190. 

5. State Control of Incorporated Banks.—Under its police power the 
state exercises a control over all corporations within its territorial lim- 
its. The difficulty of defining this power has been generally recognized 
by the courts. In fact it has been said to be incapable of exact defini- 
tion or limitation. ‘‘This police power of the state,’’ said one court, ‘‘ex- 
tends to the protection of the lives, limbs, health, comfort and quiet of 
all persons, and the protection of all property within the state.’’ It is 
the police power which rescues statutory provisions, which might other- 
wise be deemed technically in violation of the state or Federal Constitu- 
tions. It is probably true that no class of corporations is more com- 
pletely under police regulations of the state than banks. The peculiar 
relations that banks sustain to the public, and by this is meant their de- 
positors, is such that it is the business and duty of the state to see that 
corporations embarking in the banking business are entitled to the con- 
fidence of the public, and that depositors who in good faith entrust 
their money to these institutions shall be protected. Thompson on Cor- 
porations, § 460. 

In State v. Woodmansee, 1 N. D. 246, 46 N.W. Rep. 970,11 L.R.A. 
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420, it wassaid: “It is conceded that the business of banking, by reason 
of its very intimate relations to the fiscal affairs of the people, and the 
revenues of the state, is and has ever been considered a proper sub- 
ject of legislative control, and strictly within the domain of the in- 
ternal police power of every state. Asa matter of fact we have been 
unable to find an authority, and we have searched diligently, which has 
ever questioned the right of the legislature in the exercise of police 
power to regulate, restrain and govern the business of banking.’’ 

It is hardly necessary tocomment at length upon the question of 
state regulation and control of incorporated banks. Practically every 
state has voluminous statutes regulating banks. 


6. What Corporations May Exercise Banking Functions.—In gen- 
eral, corporations possess only such powers as are expressly granted, or 
such as are necessary to carry into effect the expressly granted powers. 
Just as a bank would have no right to engage in the business of fire in- 
surance, so an insurance company, or any other company, not expressly 
or impliedly authorized, may not undertake a banking business. 

An insurance company differs radically from a banking corporation, 
and the powers given to one cannot be exercised by the other without 
some authority granted by the state through its legislature. Memphis 
City Bank v. Tennessee, 161 U.S. 186, 40 L. Ed. 664; Blair v. Per- 
petual Insurance Co., 10 Mo. 559. A homestead and loan association, 
organized under the statutes of the state of Illinois, has no power to re- 
ceive deposits, and to contract to pay interest thereon, for such corpora- 
tions are not authorized by law to doa banking business. Stefan v. 
Breman, 92 Ill. App. 291. 

Nor may a railroad company, the powers of which are confined to the 
construction and operation of a railroad, lawfully engage in banking. 
The issue of paper designed to circulate as money, in the form and 
similitude of bank bills, is an act of banking outside of the powers of a 
railroad corporation. People v. River Basin & Lake Erie Railroad Co., 
12 Mich. 389. In State of Ohio v. The Washington Social Library Co., 
11 Ohio, 96, it was held that the defendant, a corporation organized for 
the purpose of conducting a library, had no authority to receive depos- 
its, make loans, issue paper, etc. And in the same jurisdiction, in the 
case of State of Ohio v. The Granville Alexandrian Society, 11 Ohio, 1, 
it was held that a corporation, authorized “to hold any estate real or 
personal, and the same to sell, grant or dispose of, or bind by mort- 
gage, or in such manner as they shall deem most proper,’’ could not 
claim banking privileges. The case of MacLauren v. State, 141 Wis. 
577, 124 N. W. Rep. 667, presented an interesting point. It was there 
decided that a corporation, engaged in the business of runniny a de- 
partment store, which received deposits up to a certain amount, issued 
pass books, paid interest on the amounts deposited, and paid the prin- 
cipal with interest upon demand, either in money or in goods at the 
election of the depositor, was engaged in the banking business without 
authority. 

There are penalties attached to banking without authority. If in- 
dividuals engage in unauthorized banking, through the medium of a 
corporation, they may be civilly liable as partners and criminally liable 
as individuals, 
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CHAPTER III. 
The Different Kinds of Financial Institutions. 
THE UTILITY OF BANKING INSTITUTIONS. 

The important place financial institutions occupy in the United States 
is shown by the fact that our 94,000,000 * population is served by 24,- 
392 banks, or expressing it another way there is one financial institu- 
tion for every 3853.7 inhabitants. According to the reports recently 
compiled for the National Monetary Commission one citizen out of every 
four is a depositor ; this one-in-four having an average credit to his ac- 
count of $530.34. 

THEY EXPAND THE USE OF MONEY FIVE FOLD. 

The total individual deposits of these 24,392 banks amount to 
$15,906,274,710.27. Supposing that each citizen of our 94,000,000 had a 
deposit its average would be $169.20 or 4.9, practically five times more 
than $34.20, the per capita circulation ; in other words he has the use 
of five times more money than he would without banks. This demon- 
strates the great assistance they render the community. 

NUMBER IN THE UNITED STATES. 

These financial institutions have an aggregate capital of $1,952,411,- 
085.56 and total resources of $23,631,083,382.67. They are divided into 
1116 Private Banks (the Comptroller says in reality there are about 
3,000, but he received reports from only the number given), 12,864 
State Banks, 1251 Loan and Trust Companies, 7277 National Banks, 
635 Mutual Savings Banks and 1249 Stock Savings Banks. 

UNINCORPORATED AND INCORPORATED INSTITUTIONS. 

These banking institutions may also be classified into unincorporated 
or those having no charters from the state, and incorporated, those op- 
erating under a grant of right by the state or Federal Government. The 
incorporated in turn may be divided into those whose charters were 
given by special acts of the legislatures, that is, had special bills passed 
giving each one by name the right to do a banking business and not re- 
ferring to any other; and those that came into existence under the gen- 

* All figures are taken from 1911 Report of the Comptroller of the Currency un- 
less otherwise specified. 
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eral laws, or in other words, complied with the conditions of a statute 
which authorized any certain number of citizens, upon meeting specified 
requirements, to become a corporation for the purpose of banking. It 
is in this latter way that financial institutions, whether national banks, 
state banks or trust companies, are now generally tormed. 

PRIVATE BANKS. 

As we have stated before the first bank was a banker. The indiv- 
idual first conducted the business, or, finding that he himself did not 
have enough capital, associated several of his friends as partners. 
Whether operated by one man or several it was a private bank in that 
it existed without incorporationt and without any special privilege or au- 
thority of law. 

Further proof of the simplicity of banking is found in the fact that 
this primitive form of bank is foundin our highly developed country of 
the present day, and that particularly in sparsely settled communities 
it renders a very real service. 

There is no private bank with as much as a million dollars capital. 
The largest amount is $457,000. Those with a capital of more than 
$250,000 are located: three in Texas, one in Illinois, one in Missouri, 
one in Oregon, two in California, one in Utah. In this connection it is 
interesting to note that Illinois has four hundred and twenty private 
banks, by far the largest number of any state, Indiana coming next with 
one hundred and ninety-three. 

BANKING ORIGINALLY A COMMON LAW RIGHT. 


Originally banking was a common law right and any one who chose 
to conduct such operations was as free to do soas to engage in any other 
kind of business. However the transactions of a bank are, in there very 
nature, quasi-public to say the least. They would not exist, were not 
credit instruments necessary. The very functions of discount, deposit 
and issue create a confidential and trust relationship. The public is de- 
pendent on the bank, and unless control and inspection are exercised 
by some authority, would have great difficulty in detecting irregularities, 
in brief would be more or less at the mercy of the bank. It is based on 
reasoning of this kind that leading authorities hold that the constitution 
or statute of any state may forbid private banking through exercise of 
its police power on che theory that private interests must be made sub- 
servient to general interests and the public service. Some authorities 
however have held that private banking cannot be restricted by the state 
so far as the functions of discount and deposit are concerned, but only 
as to the right of issuing notes and circulating the same asmoney. This 
conclusion is based on the fourteenth amendment to the Federal Consti- 
tution which provides that ‘‘ no state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 


+ See Magee on Banks and Banking, Sec. 11. 
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States, nor shall any state deprive any person of life, liberty, or property, 
without due process of law, nor deny to any person within its jurisdic: 
tion the equal protection of the law.’’ 

PRIVATE BANKING CAN BE RESTRICTED BY STATUTE. 


In the writer’s judgment, however, this is an incorrect conclusion; 
and should the matter ever come up again in those states which have 
held that private banking so far as the functions of discount and deposit 
are concerned cannot be prohibited, would be reversed for the principle 
has been firmly established that the power of the states over police regu- 
lations is supreme. Then again if the right of issue is to be denied, 
upon the same principle the right of deposit with its incidental circula- 
tion of checks in place of money, should also be denied and doubtless 
would be if the courts clearly understood the similarity between deposit 
and issue. With deposit and issue both prohibited and nothing left but 
the right of discount, there would be no private bank of any kind, but 
only a money lender. 

It is safe to conclude * that wherever private banking is not prohib- 
ited by statute, any one can engagein it. If it is prohibited or restric- 
ted, the state is fully within its rights in the regulations. 

PRIVATE BANKS MORE NUMEROUS IN SMALL CITIES. 

As a private citizen or a group of private citizens exercising a com- 
mon law right and operating as a private bank are under no necessity 
of disclosing anything except what they see fit, the customer of such an 
institution is much more at its mercy than if the bank derived its right 
in the way of a charter from the state, which in consideration of the 
grant reserves to itself certain privileges of examination and control. 
For this reason and also because a single individual has not enough cap- 
ital, and a group of individuals who might raise sufficient capital do not 
care to be associated with the unlimited liability of partners when they 
can get the restricted liability of a corporation, the private bank is at 
the present day out of place in the larger cities of thiscountry. In the 
smaller communities where life is not so complex, the capital required 
is small, and each citizen has the time and inclination to know about 
his fellow townsmen, thus becoming an examining committee of one, 
the private bank still renders a very necessary service which the locality 
doubtless would not have without it. 

HOW SOME PRIVATE BANKS ARE REGARDED. 


It is wonderful the confidence enjoyed by some of these private banks. 
The writer at one time had occasion to visit a small town in the South- 
west of about three thousand inhabitants. There was a national bank 
which had been established nearly five years; the only other bank was 

* See People v. Utica Insurance Co., 15 Johns (N. Y.) 358; Nance v. Hemphill, 
1 Ala. 551; State of North Dakota ex rel Goodsill v. Woodmansee, 1 N. Dak., 246; 
State v. Scougal, 3S. Dak., 55. See also Magee on Banks and Banking, Chapter 1. 


For a very recent case see Schaake v. Dolley, 118 Pac. Rep. 80, in Bankine Law 
JouRNAL, Dec., issue, page 995. 
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a private one owned by one man and conducted by his sons. The 
national bank had a capital of fifty thousand dollars, the private 
bank made small mention of its capital, but had more deposits than the 
national bank. Upon inquiring I was told by one grey-haired man, 
‘" Shucks, So-and-so (the private banker) knows more about banking in 
a minute than that whole bunch in a year. Weall know him, been here 
since Heck was a pup, landed in this town when it didn’t have but one 
street. There's the date on his door, 1863.’’ At that time the village 
needed to be helped by a banking institution and was so small no one 
but an individual would have started it. He had gained the confidence 
of the community and even though he had command of sufficient capital 
to nationalize, found, so he told me, that it was best for his business 
that the town know his liability in the bank was not restricted by stock- 
ownership ; that the depositors would get all he had if it failed. When 
this man dies, the bank will doubtless have to incorporate to keep its 
business. This is mentioned as it is typical of the way the private bank 
Starts and of its tendency to pass away or into the form of a chartered 
institution. 
PRIVATE BANKS AND COLLECTIONS. 

Because private banks are so personal to the community and are not 
subject to supervision, it is sometimes not the best thing to send them 
collections. I know of one case where neither returns from the drafts 
nor the drafts could be gotten until one of the sending bank’s men actu- 
ally took the train and visited the correspondent. He received the money 
and interest for the delay, and also a number of excuses which he did 
not believe. The real reason of the trouble was thought to be that the 
private banker was giving his kinsman on whom the drafts were drawn 
the benefit of time, and in that community to borrow money to pay the 
drafts would have cost eight per cent-, and he was pretty sure the sending 
banker would be glad to get six. The truth was, it was glad to get any- 
thing, principal or interest. 

INCORPORATION UNDER SPECIAL CHARTER. 

It is in the older states that, as a rule, we find financial institutions 
operating under charters granted by special acts of the legislature, and 
it is only the oldest banking companies in those states that are so incor- 
porated. Special charters are practically things of the past and the 
reason is easily seen. Inthe first place a charter could not be obtained 
unless the legislature was in session, and those wishing to organize might 
have to wait as long as two years. Then a bill would have to be intro- 
duced and passed through both the house and senate. This means that 
there would have to be special hearings before committees entailing ex- 


pense and a certain amount of politics. In fact a political opponent 
might arouse sufficient opposition to defeat the measure. In addition to 
this if the practice of granting special charters to banks were not dis- 
couraged, it is possible that certain privileges might be granted one in- 
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stitution and denied some other, not so high in favor with the party in 
power. 

In this connection it is interesting to note that in one state at least 
private banks were the only ones that could exist during the early 
days of statehood. In New York the state government was in operation 
nearly fourteen years before the legislature would incorporate any bank; 
the reason being that the Continental paper money system had caused 
such severe losses, representatives and senators elected by the people 
were afraid to authorize any institution that had the power of issue. In 
consequence the Bank of New York, though organized on March 15th, 
1784, operated as a private institution until incorporated on March 21, 
1791, but issued notes under the common law right. 

BANKS OF NORTH AMERICA. 

The oldest bank in the United States is the Bank of North America 
organized by Robert Morris, and was the result of a meeting of citizens 
of Philadelphia called for the purpose of raising money for the relief of 
the Revolutionary Army. It has the unique distinction of having re- 
ceived a special charter from the Continental Congress. This was in 
1781, six years prior to the drafting of the Constitution of the United 
States. 

BANKS ONCE AN INCIDENT TO OTHER BUSINESS. 

Perhaps in no way can the objections to special charters be better 
shown than by a glance at the history of the second oldest bank in New 
York State. Its very name, Bank of the Manhattan Company,is out of the 
ordinary,and indicates that it was not intended that banking be the chief 
business of the company incorporated. It seems strange to us now that 
banking should ever have been considered an incident and not the princi- 
pal reason for the existence of a company, but it was not unusual in the 
early days. The Chemical Bank of New York is but the successor of the 
banking department of a company incorporated in 1823 under the name 
of the ‘NewYork Chemical Manufacturing Company’’ and as was stated 
in the first chapter, the two first trust companies came into existence 
as adjuncts of insurance companies as their namesshowed, the one in 
New York being the ** Farmer's Fire Insurance and Loan Company’’ 
and the one in Philadelphia being ‘‘The Pennsylvania Ccmpany for 
Insurances on Lives and Granting Annuities.”’ 

A BANK ORGANIZED UNDER SPECIAL CHARTER. 


In 1799 when Daniel Ludlow, John B. Church and others wanted to 
establish a bank in the City of New York, there were no general laws 
governing the formation of such companies, and the only way they could 
incorporate was to have a bill passed by the legislature. However, 
Alexander Hamilton and his faction were powerful in that body and 
they were interested in the only bank existing, the Bank of New York, 
the charter of which Hamilton wrote. Naturally they did not want a 
rival in the field and there was little hope of getting an act passed. In 
reality it was Federalist against Republican. The Federalists, the domi- 
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nant party, had the bank, the Republicans wanted one. It was Aaron 
Burr that found the way. New York at that time had suffered from 
an epidemic of yellow fever and the water supply was blamed. The 
people were in the proper humor, so Aaron Burr drew a bill entitled 
‘“ An Act for Supplying the City of New York with Pure and wholesome 
Water’’ which commenced by setting out its “‘ laudable design, under 
the blessings of God’’ as follows: 

‘’ Whereas, Daniel Ludlow and John B. Church, together with sundry 
other citizens of this State, have associated for the purpose of supply- 
ing the City of New York with water, for the use of such of the inhabit- 
ants thereof, and others, as may be inclined to take the same; and have, 
with a view to further this laudable design and to divide the hazards 
attendant thereon, set on foot a subscription, and actually subscribed 
considerable sums of money thereto, upon condition that the Legislature 
should deem it expedient to grant them support and encouragement, 
by giving them and such others as shall hereafter subscribe and join 
their association, a suitable charter of incorporation, as doth appear by 
their several petitions to the Legislature,—To the end, therefore, that 
the said Daniel Ludlow and John B. Church, and their president and 
future associates, may be encouraged to proceed to carry into effect their 
laudable undertaking, which promises, under the blessings of God, to 
be conducive to the future health and safety of the inhabitants of the 
said City, 

*’ Be it enacted by the people of the State of New York, represented 
in Senate and Assembly, That Daniel Ludlow, John B. Church, John 
Watts, Joseph Browne, and their present and future associates, their 
successors and assigns, be, and they are hereby created a body corporate 
and politic, by name of the ‘ President and Directors of the Manhattan 
Company,’ and are hereby ordained, constituted, and declared to be, 
forever hereafter, a body politic and corporate in name and in fact; and 
by that name, they and their successors shall and may have continual 
succession and shall be persons in law, capable of suing and being sued, 
pleading and being impleaded, answering and being answered unto, de- 
fending and being defended, in all courts and places whatsoever, in all 
manner of actions, suits, complaints, matters and causes whatsoever, 
and that they and their successors may have a common seal, and make, 
change and alter the same at their pleasure ; and also, that they and 
their successors, by the same name and style, shall be in law capable 
of purchasing, holding and conveying any estate, real and personal, 
for the use of the said Corporation, provided that the real estate so to be 
holden shall be such only as shall be necessary to promote or attain the 
objects of this incorporation.’’ 

The act then proceeds to specify the capital stock, the number and 
duties of the directors, where they shall meet and elaborately covers 





the water system by providing authority to the Company for the entry 
upon and use of any land necessary to bring a supply of pure water to 
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the city; the erection of dams, etc; the turning of streams, digging of 
trenches, constructing of reservoirs, laying of pipes and conduits to and 
in the city; proper provisions being included to pay for property of in- 
dividuals so taken or used, through court proceedings if necessary, to 
acquire full title. 

In the third paragraph from the end of the bill appears what in 
modern parlance would be called the “‘ joker.’* In comparison with the 
provision above quoted it is very insignificant and very brief. It reads: 

‘“ And be it further enacted, That it shall and may be lawful for the 
said company to employ all such surplus capital as may belong or accrue 
to the said company in the purchase of public or other stocks, or in any 
other monied transactions or operations, not inconsistent with the con- 
stitution and laws of this State or of the United States, for the sole bene- 
fit of the said company.”’ 

But it is under this little paragraph that the Bank of the Manhattan 
Company was operated and is still operating to-day ,for the charter grant- 
ed was perpetual. 

The bill was introduced at the very close of the session and hastily 
passed by both houses as wholesome water was a necessity. This was 
on April 2, 1799. 

The water works system was established and for thirty years water 
was furnishedthe city. Inthe building on Reade Street, the Manhattan 
Company still maintains the original well and above it a large tank and 
very antiquated pump. It doubtless proved of value to the community 
for in 1840 a bill was passed authorizing the city to purchase it, and the 
company offered it to the city for $384,700, but the sale was not made. 

Shortly after work was commenced on the water works, the Bank of 
the Manhattan Company was opened. This did not meet with popular 
approval and it is said the Federalists used its existence to defeat Aaron 
Burr for governor. It was doubtless a contributing cause to the duel in 
1804 when Hamilton was killed, for Hamilton was the leader of the 
Federalists in this election and bitterly opposed Burr. It is also interest- 
ing to know that shortly after this bank was opened Burr fought a blood- 
less duel with his fellow director, John B. Church. 

Even though the Bank of Manhattan Company came into being as a 
surprise, it seems to have been needed and probably at that time could 
not have been established any other way. How well it was looked on 
fourteen years later is shown by the fact that the Restraining Act of 1813 
was especially modified so as not to affect it. Since 1818 the Manhattan 
Company has issued, transferred and paid the public stocks of New York 
and, since 1810, the State has held one thousand shares of its stock for 
the account of the common school fund. 

(To be Continued.) 








COST ACCOUNTING. 


APPLICATION OF THE SCIENTIFIC PRINCIPLES IN A LARGE 
RESERVE BANK. 
COMPARATIVE STUDY OF THE DIFFERENT METHODS USED 
IN ANALYZING AN ACCOUNT. 
By E. H. ENSELL. 

HERE is an ever-increasing demand for a more accurate analysis of a bank de- 
posit account in order to determine its actual value in the abstract, after the 
personal equation, which at best is a vague factor, has been eliminated. While a 

few banks analyze all their accounts very carefully, many others, sometimes more suc- 
cessful banks, are satisfied with almost any analysis that will show the account to 
cost something to handle without regard as to whether or not the amount arrived at 
represents a close approximation of the actual cost of handling it. It seems incon- 
ceivable that such should be the case, but either through lack of the proper apprecia- 
tion of the value of accurate analysis, through a lack of necessary information, or 
through fear the work involved would be expensive and complicated, a surprisingly 
large majority of banks do not consider any well-directed effort towards efficient an- 
alysis worth while. A little consideration of analysis work shows how simple, accurate 
and practical the most modern scientific method is, and how superior it is to methods 
in common use at the present time. During the period a bank shows a large earning 
capacity the operating expenses are of very little moment; but as soon as certain 
factors are introduced that tend toward a reduction in the earnings, expenses are cor- 
respondingly more carefully scrutinized, in an inverse ratio with a view to stopping 
leaks. Too many banks are lax in estimating the value of an account. 

The purpose of an article in a former issue of this JouRNAL was to point out, first, 
why accounts should be more carefully analyzed, and, second, how a more thorough 
analysis could be made at a minimum of expense and labor on a scientific basis. The 
purpose of this article is to demonstrate the scientific application of modern cost ac- 
counting. For this reason the result of three different methods of analysis will be 
compared. A wide margin of difference will be shown to exist between the results 
of the different methods: (A)the lax method of analyzing an account by approximat- 
ing its cost through estimating the cost of labor to handle it; (B) the more definite 
analysis of an account but still without proper regard for the indirect or ‘* overhead” 
charges; and (C) the analysis of an account on the approved scientific basis. 

In order to make the illustration more clear the same large, very active account 
with an average balance of say $1,000,000 will be used in each case. The period of 
time under consideration is one year. Regarding the comparative worth of the differ- 
ent methods used and the results obtained certain definite conclusions may be arrived 
at. The account used to illustrate may be said to be an extreme example; still it is 
a possible one and the final result in example ‘‘ C” will indicate how unproductive 
an apparently valuable account may be. 


In the first example, ‘‘ A”, a common method used at present is to attempt to ar- 
rive at the cost of an account by determining the labor or clerk hire expense. This 
is accomplished by averaging the cost of clerk hire and estimating its value as in the 
following illustration. Some bank officers are willing to guess at the earning capacity 
of an account. They consider only the cost of handling on a direct basis eliminating 
the important elements of administration expenses, fixed and overhead charges at- 
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tached to the handling. They merely make a mental calculation to allow for expenses 
that do not appear on the surface and assume that roughly an account is worth what 
it may earn on the gross daily average balance less the direct expense of handling. 
To make the contrast between the three different methods of analysis more striking 
the average balance in example ‘+ A” will not be reduced by the amount in transit or 
the reserve held against the deposit. 
EXAMPLE ‘ A”. 
EstTIMATED Cost Account. 
Daily average balance, $1,000,000. 


Average earning rate 44 ¢ $45,000.00 


One man 24 hours daily account current ‘for i 

Two men 15 minutes daily to handle acceptances ..... aes 151.30 

Three men 24 hours 4 times a year, account dividends... .. 30.00 

One man 10 minutes daily to examine indorsements.......... 32.00 

Four men 20 minutes daily examining signatures... .......... 99.40 

One man four times a year 15 minutes, special. . kaw 79.00 

One man 10 minutes daily handling checks................ 50.50 a 
Total cost of handling account....... tice 1,199.50 
Estimate value of account for year... . Setare aichthas £ acs $43,800 50 


According tothe foregoing example ‘‘ A” the estimated labor cost of handling the 
account for the year would amount to $1,199.50 while the daily average balance of 
$1,000,000 would have earned $45,000 at the average earning rate of 44 4. 

The estimate cost of clerk hire in connection with an account, however, is not ac- 
curate enough to cover the cost of handling even without considering any other direct 
or indirect expenses attached to an account. There is considerable time of clerk 
hire which is lost or unaccounted for; therefore this method of estimating the cost of 
an account is very inaccurate. Further, to assume that a daily average balance, as 
shown by the books represents actual loanable funds, is a false position, for a daily 
average balance usually contains items taken for cash that are outstanding in the pro- 
cess of collection; and also no allowance has been made for the 254 reserve. 

In the following example ‘+ B” all the direct cost of labor will be charged to each 
of the ‘‘labor” or ‘‘items” departments, so that the lost time unaccounted for above 
may be included. Dividing the total cost of labor charges to each of the ‘* items” or 
‘labor” departments by the number of items handled in each department during the 
period will give the unit of cost for each item on the basis of direct expense only. 

EXAMPLE ‘*B” 
A More Carerun AnaLysts Or THE Facts. 


Daily average balance...... Sila hie ROL Sala aia ... $1,000,000 
Less average amount in transit. Aap ie >) Mahe oe & 200,000 
$800,000 
Less 25 @ reserve........... cea ho a aaa : 200,000 
Actual usable balance....... ts ee ee ; 600,000 

Earning at average 44 4 on $600,000........ See ee ee $27,000.00 
270,000 items receiving teller at .004 =............... 1,080 .00 
202,000 items clearing house at .0011 =....... err rt 222.20 
35,000 items check desk at .0075 =....... ........ 265.50 
32,000 items city collections at .01 = ................ 320.00 
1,000 items transit desk at .005 =.................. , 5.50 
104,000 items from clearing house at .0075 =............ 780 .00 


————e OG .20 
Value of the account for year................-. soc e ve es $24,326.80 
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In the foregoing example ‘+ B” the direct cost of labor alone has been charged 
to each department, eliminating the indirect charges. The unit of cost of each item 
in each different department has been found by dividing the direct expenses charged 
to each department by the number of items handled. Multiplying the number of 
items handled ror the account in each department by the unit of costs for items of its 
class, will give the total cost for all items of that particular class. In this example 
the daily average balance has been reduced by $200,000, the average amount in transit, 
and also by a further reduction of $200,000 for the 25¢ reserve. The earning capacity of 
the account in example ‘+A” was $45,000,no allowance being made for transit items,or 
reserve, while in example ‘‘ B” the earning capacity was $27,000 after proper al- 
lowance has been made for transit items and reserve. But this is not the real point 
of difference between the two, for if no actual calculation were made to cover transit 
items and reserve in example ‘‘ A” a certain mental allowance would be made for same. 
The real difference bet ween example *‘ A” and example ‘‘ B ” is that the cost of hand- 
ling items for the account is more than double in the latter where the unit of cost 
perdtem is used as a basis, than in the former where the approximate average time of 
clerk hire is used as a basis. 

In neither of the foregoing examples has attention been paid to the apportion- 
ment of the overhead charges, the tixed charges, or the administration expenses that 
are incurred indirectly. Many other important elements have also been purposely 
omitted from examples ‘‘ A and ‘+ B” in order to emphasize their value and import- 
ance. These elements should be included in any analysis that is to be complete 
and accurate. These elements are cost of administration expenses attached to the 
handling of the dollars of balance, interest paid to the depositor on his average bal- 
ance, special work and specific expenses. 


In the following example *: C ” all the scientific principles that have been evolved 
to date will be used to demonstrate the correctness of the theories set forth in the 
previous papers : 
EXAMPLE ‘C.” 
APPLICATION OF THE SCIENTIFIC PRINCIPLES. 
Daily average balance $1,000,000 


Less average amount in transit....................0006- 200,000 
Net average balance Silas ibcb o8-eie howe aa ft nell 800,000 
ET I ohn sd a Sales oke'e biwad 6 4 ; 200,000 
re $600,000 
Earning an average of 44 ¢ on $600,000 .......... 27,000 
TN al os oho gain win wah kee wep eles aoe 20 
Total earning capacity . pact a aesca ete Avarela - $27,020.00 
Cost of handling: 
270,000 items receiving teller at .008........ werreree. 
202,000 items clearing house at .(022..... ete Sane og 444 40 
35,000 items check desk, in, at .015................... 525.00 
32,000 items city collections at .02. Fee a eat seek 640.00 
1,000 items transit desk at .011...................4. 11.00 
104,000 items check desk, out, at .015.... ial teeta tia) 1,560.00 
NS ee 150.00 
SPE ie Pe err ee ee ' 43.81 
ic ac ods Chara ni tvne baci wemtarenrems a 36.84 
ERE EPEC e Te eee Tee es 5.00 
$1,000,000 daily average balance, cost of administration.... 5,000.00 
2 ¢ interest on net average balance of $800,000....... ... 16,000.00 


——— ee 


Net value of the account for year............... See cee $443 .95 
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It will be noticed in example ‘‘C ” the unit of cost of handling an item is twice 
the amount of the corresponding unit of cost as shown in example ‘‘ B”, for the reason 
that the direct expenses together with a proper proportion of the overhead charges 
have been added; that is, the direct and also the indirect expenses are included in 
the unit of cost in example ‘‘C”. Further it will be noticed example ‘‘C ” contains 
other expenses and outlays that do not appear in either of the other two examples. 

In the scientific analysis ‘*C” it is intended to include every possible cost attached 
to an account, and also to show every earning made by an account; therefore certain 
factors that have a prominent place in the accurate analysis ‘‘C’ have no place in 
either of the other examples—‘‘A” and ‘‘B”. 

In comparing the earning capacity of the three methods of analysis it would be 
unfair to assume that in example ‘‘A” $45,000 would actually represent what the ac- 
count earned, for certain mental allowances are to be made for outstanding cash in 
transit and also the 25¢ reserve. The important thing is to definitely state the daily 
average balance properly reduced by these two factors in the analysis, as is done in 
the case of examples ‘‘B” and ‘‘C”. It is also important to make allowance for the 
exchange earnings, even though the amount appears to be small. 

There are two elements of expense in example ‘‘C’’: the cost of administering 
the dollars of balance, $5,000, and the interest paid to the depositor $16,000. While 
some mental allowance has been made for these items in example ‘‘A” and example 
‘*B” they do not definitely appear on the analysis sheets now in common use. In 
connection with the interest paid by banks to their depositors it is well to note that 
banks pay interest on the net average balance, that is, the net average balance before 
it has been reduced by the 254 reserve which has to be kept idle and unproductive 
in the vault; furthermore, the banks pay a flat rate of 2¢ rather than a graduated rate 
that bears some relation to the fluctuating earning rate. 

By comparing the final results of the three different methods it will be seen how 
easy it is to be misled in guessing at the value of anaccount. In example ‘‘ A ” the 
cost of handling the account by averaging clerk hire, was $1,199.50; in example ‘‘ B ” 
by using the direct elements of expense only, the cost was $2,673.20; while in example 
-C,” where both direct and indirect elements were employed, the cost was $5,576.05. 
Assuming that the mental allowance of interest $16,000 and cost of administration 
balance $5,000 were equal in all three examples the application of the scientific prin- 
ciples of cost accounting, which includes all elements of cost earning, is the only ac- 
curate method of measuring the value of an account. 

In order to arrive at the different units of cost, both the unit of cost on the basis 
of items to be handled, and the unit of cost on the basis of dollars to be administered, 
it is necessary to separate the two different classes of expense applicable to each. The 
total gross operating expense is a certain amount which includes every outlay of every 
character, the proper proportion of which must be borne by the /ador or * items ” 
departments, on the basis of items to be handled; and the proper proportion must 
also be borne by the earning or administration departments on the basis of dollars of 
balance, left on deposit, to be administered. The accounts must bear the total gross 
operating expenses evenly apportioned, both on the basis of balance loaned and on 
the basis of items handled. 

Reducing the total gross operating expenses by the amount of direct expense 
charged to the different ‘‘ items * departments,and distributing it among the ‘ items ” 
departments, will leave an amount of general operating expense. Beside the direct 
expense charged to ‘‘items departments a proper proportion of indirect expense must 
also be charged to cover *‘ over-head * and administration cost; then according to the 
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theories set forth in the last paper, the proportionate rates which the direct expense 
of all the *‘items departments bear to the general operating expenses, (that is the 
total gross operating expenses after they have been reduced by the direct expenses 
charged to the items departments), is the amount to be further deducted and distribut- 
ed proportionately among the different ‘+ items * departments for the indirect expense. 

To illustrate: In the receiving teller’s department there is a direct expense of 
say $10,000 or $15,000 which gives a unit of cost in example ‘* B” of .004 per item. 
However, to this direct expense must be added the proper proportion of indirect ex- 
pense, say in this case some $10,000 or $15,000 more; these direct and indirect 
expenses added together and divided by the number of items handled, gives the unit 
of cost in example C .008 or twice the amount of the corresponding unit of cost in ex- 
ample ‘* BB.” The same rule holds for all the other items departments. 

The remainder of the general operating expenses after direct and indirect ex- 
penses of ‘‘items ” department have been deducted, is the net general operating ex- 
pense or cost for administering the dollars of deposit. Dividing this amount by the 
daily average of all deposits will give the unit of cost on one dollar, in this case .005, 


TRUST COMPANIES OF THE UNITED STATES. 

The United States Mortgage & Trust Company, of New York City, is sending 
out the 1911 edition of ++ Trust Companies of the United States... The JourNnaL 
acknowledges receipt of a copy of the book, which is of more than usual interest, as 
it contains complete trust company statistics together with valuable comments on the 
trust company situation. The volume gives reports of the condition of 1631 trust 
companies as of June 30th last. The introductory page says: 

‘* All over the world the most progressive bankers have been quick to discern 
the necessity for broadening the range of activity of their banking institutions in 
order to serve the steadily multiplying needs of industry and trade. With that ex- 
pansion has come a wider and more intricate diversity of transactions so that large 
business with its capital accounts and its complete system of credits has outgrown the 
day when a bank account and a check book satistied its economic needs. 

‘“To a large extent it is by the trust companies that these expanding require- 
ments of the financial world are being met, as is best evidenced by the impressive 
fact that since 1908 the resources of those whose statistics are given in this volume, 
have increased one and one-quarter billion dollars. 

‘* The recent entrance of sixteen trust companies into the New York clearing house 
is of the highest significance. It not only tends to promote greater uniformity of action 
but has the resultant effect of greatly strengthening the local banking situation by 
the addition of the trust company resources.” 

It is a handsome volume of 409 pages. A copy will be cheerfully sent to any 


address upon application to the United States Mortgage & Trust Company. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LOANS ON STOCK COLLATERAL. 


(The law stated with particular reference to the Pennsylvania decisions.) 


Editor Banking Law Journal. PENNSYLVANIA, Nov. 27, 1911. 

Dear Srr:—Please express your opinion in the next issue of the JouRNAL on the 

following question : 

When a borrower, either broker or any other person, offers as collateral, securi- 
ties registered in the names of others, with blank powers of attorney attached, is the 
bank’s right to same incontestable as a matter of course; or, is it put upon inquiry, 
and must it ascertain whether or not the borrower has the right to so use the securi- 
ties ? 

Is the bank entirely safe if it is shown letters from the registered owners to the 
borrower, authorizing rehypothecation if necessary ? Very truly, CASHIER. 


Answer.—When a bank loans money upon the security of stock certifi- 
cates under the conditions set forth in the above inquiry its rights are 
notincontestable. But, under the law of Pennsylvania, the bank is reason- 
ably secure. Stock certificates are not negotiable instruments and they 
cannot be transferred free from equities in precisely the same manner 
as negotiable paper. 

Repeated efforts have been made to have certificates of stock de- 
clared negotiable paper, but they have been unsuccessful. Such a certifi- 
cate is not negotiable either in form or in character; and like every 
non-negotiable paper, whoever takes it does so subject to its equities and 
burdens ; and though ignorant of such equities and burdens, his ignor- 
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ance does not relieve the paper therefrom. Hammond v. Hastings, 134 U. 
S. 401, 33 L. Ed. 960. 

But the rights of a pledgee of shares of stock do not depend upon 
the negotiability of the certificates, but rather upon the principle that one 
who has conferred upon another by a written transfer all the indicia of 
ownership of property, is estopped to assert title to it as against a third 
person, who has in good faith purchased it for value from the apparent 
owner. 

It is generally well settled that a broker has the right to hypothe- 
cate stock which he has purchased for his clients upon margin. He is 
compelled to do this in order to carry on his business. And, in sucha 
case, where the broker pledges stock, which he has purchased for a cus- 
tomer on margin, with a bank as collateral for a loan, the bank is pro- 
tected. If the broker fails the bank is a secured creditor. In many 
cases a bank, loaning money to a broker on the security of corporate 
stock, is protected even though the broker pledged the stock without 
authority. 

The one to whom a broker has hypothecated his client’s stock is a 
bona fide holder in two classes of cases, and as such is entitled to have 
his claim against the broker paid before he delivers the stock to the client. 
These cases are as follows: 

1. Where no hypothecation has been authorized by the client, but 
the broker is apparently the owner of the stock, and the pledgee has no 
actual notice that he is not such owner. 

2. Where the power to hypothecate for the general purpose of the 
broker’s business is expressly or impliedly given. Dos Passos on Stock 
Brokers, p. 281. 

The law in Pennsylvania is well expressed in some of the recent de- 
cisions of the courts of that state. One of these decisions is Ryman vy. 
Gerlach, 153 Pa. 197, 25 Atl. Rep. 1031, 26 Atl. Rep. 302. Inthiscase it 
was held that a certificate of stock with a power of attorney to transfer, 
duly executed, but in blank as to date and name of transferee, is in the 
position of merchandise prepared for the market. That is the way sales 
and transfers of stock are usually made, and the presumable intent of 
executing the power to transfer is to put the holder in position to com- 
plete a sale by delivery of the certificate and transfer of the stock. Such 
transfer carries prima facie a good title. The business of a stock broker 
is to buy and sell stock, and, when a certificate and power to transfer 
are put in the broker’s hands, the situation is exactly analogous to that 
of goods or merchandise of any kind prepared for market, and put into 
the hands of a dealer in that particular article. The presumption which 
would arise in the case of an ordinary agent or holder is reinforced in 
the case of a broker by reason of the nature of his business. 

In Shattuck v. American Cement Company, 205 Pa. 197, 54 Atl. 
Rep. 785, it was held that where an owner of stock, standing in the names 
of other parties, but bearing blank assignments and power to make 
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transfers, voluntarily gave it to his brokers, who fraudulently pledged 
it, the purchaser of the stock might hold it as against the real owner. 

In Pennsylvania Railroad Company’s Appeal, 86 Pa. 80, one Fearon, 
in 1860, pledged certain shares of stock with a bank, transferring them 
in blank. Later the debt was paid and the certificates returned, but the 
transfers were never cancelled. Five or six years after the owner’s 
death, his executrix deposited them for safe keeping with an attorney. 
The attorney pledged them to secure a personal loan and the pledgee had 
them transferred to his own name on the books of the company. In an 
action to compel the company to issue duplicate shares to the executrix, 
the court, in refusing a decree, said: ‘* There certainly was negligence 
on the part of the appeliee, (the executrix). As executrix she placed 
the shares in the hands of Creely, as her attorney, with the blank powers 
indorsed, uncancelled. Thus by her act he was enabled to commit this 
fraud. The equities of the respective parties are notequal. Where one 
of two parties who are equally innocent of actual fraud must lose, it is 
the suggestion of common sense, as well as equity, that the one whose 
misplaced confidence in an agent or attorney has been the cause of the 
loss shall not throw it on the other.’’ 

A recent Pennsylvania decision is King v. Mellon National Bank of 
Pittsburgh, (1910), 227 Pa. 22, 75 Atl. Rep. 832. In this case it ap- 
peared that an owner of certain stock certificates signed a blank transfer 
and a power of attorney on the back of each and delivered them to cer- 
tain brokers to be sold. Instead of selling them the brokers gave them 
to the defendant bank in substitution of collateral pledged by them for 
an antecedent debt. It was held that, upon the failure of the brokers 
the bank was entitled to hold the certificates against the owner, it be- 
ing an innocent holder for value to the extent of the value of the col- 
lateral previously pledged and surrendered. 

The court said: ‘‘For the deception practiced by Whitney and Step- 
henson (the brokers) upon the appellee (the owner of the stock) the 
appellant (the bank) is not to suffer. She gave her faithless brokers 
the means of doing the wrong complained of, and she, and not the bank 
to which her stock passed as an innocent purchaser for value, must bear 
the consequences of her own act.”’ 

It should be noted that at the time the brokers pledged the stock in 
question the bank surrendered other security. The bank was protected 
only to the extent of the value of the surrendered collateral. Had the 
brokers pledged the stock for a pre-existing indebtedness, owing from 
them to the bank, and the bank had surrendered no collateral, and had 
given no other consideration for the pledge, the bank would not have 
been protected against the owner, *’ for, when a creditor accepts from 
his debtor collateral security for pre-existing indebtedness, without giv- 
ing any additional consideration for it, he gets something for nothing; 
and, although it may be of value, as he gave nothing for it he is not to 
be regarded as an innocent holder for value against the real owner of 
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what was so pledged to him, even though the pledgor deposited it with 
all the indicia of ownership in himself. When so received by a creditor, 
and he insists upon retaining it against the real owner as security for 
the payment of an indebtedness that had been created before he receiv- 
ed it, the law sustains the contention of the real owner that, as he gave 
nothing for it, he cannot keep it.’’ 

Of course, if a bank has notice that a broker is exceeding his author 
ity in pledging stock it is not protected against the real owner. Westing- 
house v. German National Bank of Pittsburgh, 188 Pa. 630, 41 Atl. Rep. 
734. It was here held that where an owner of stock executed on the 
back of it an absolute power to sell or transfer and delivered it to a broker 
as collateral security to protect the broker in carrying other stock, a 
bank having full knowledge of the ownership of the stock, which accept- 
ed the stock as security from the broker, could not retain it as against 
the real owner. 

While the decisions above quoted from are all from Pennsylvania, it 
should be stated that the general rule is that, since the possession of the 
principal’s personal property by a broker gives him apparent ownership, 
a transfer thereof by the broker to a bona fide pledgee for value without 
notice is ordinarily valid as against the principal. 19 Cyc. 298. 

In Maryland, the comparatively recent case of Merchants’ National 
Bank v. Williams, 110 Md. 334, 72 Atl. Rep. 1114, (1909), holds that a 
blank assignment, reciting a transfer and power of attorney, giving the 
right to sell and transfer indorsed on a stock certificate delivered to a 
broker asa pledge, does not clothe the broker with the indicia of absolute 
ownership nor give the broker power to pledge the same for his own 
debt; and one accepting the stock as security for a loan to the broker is 
chargeable with notice of the rights of the original pledgor, and the latter 
is not estopped on the ground that an owner, investing another with the 
indicia of absolute ownership, cannot, as against a bona fide purchaser 
for value, without notice, assert a claim to the property. 

A letter, authorizing a broker to pledge stock certificates, signed by 
the record owner of the stock, renders the bank’s position practically 
safe. But, in making a loan on collateral security a bank is never “ en- 
tirely safe.’’ 

A New York case will serve to illustrate the risk which a bank may 
assume in loaning money on security of corporate stock, even though 
there was nothing in the transaction tending to put the bank on its 
guard. In 1854 the president of the New York and New Haven Rail- 
road Company fraudently issued a certificate for 85 shares of stock in 
the company to one Kyle, who paid nothing for the certificate. Kyle 
borrowed $112,000 from the Mechanics’ Bank in New York City and de- 
livered to the bank this certificate with an assignment and a power of 
attorney to transfer the same as part of the security forthe loan. In an 
action by the bank against the company for refusing to permit the stock 
to be transferred on its books, it was held that the ban k had acquired no 
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right, legal or equitable, against the company and that the company was 
not liable to the bank for the loss it sustained in dealing with the certifi- 
cate. Mechanics’ Bank v. N. Y.and N. H. R. R. Co., 13 N. Y. 599. 


CREDITING CHECK AS CASH. 
Editor Banking Law Journal. Logan, Uran, November 2, 1911. 

DeaARSrr:—Would you kindly answer through the columns of your valued Jour- 
NAL the following: 

A has done business with C bank. In the regular course of business A is grant- 
ed an overdraft of $10.00 for a few days. A fails to make good this overdraft for 
more than six weeks. A presents a check for payment and asks to be given cash. 
Would the teller in C bank be justified in placing sufficient of this check to A’s 
credit to clear up the overdraft and return to A the balance? Just what action could 
be taken against the bank and what counter claim could the bank set up against A ? 

Yours truly, J. H. Bankneap, Asst. Cashier. 


Answer.—lf the bank clears up the overdraft and pays the balance 
in cash to A, it is a holder, in due course, of the check and has all the 
rights of such a holder. For instance, the drawer of the check could 
not set up the defense against the C bank that A did not give good con- 
sideration for the check, or that it was obtained by fraud. But if the 
check turned out to be a forgery the C bank would have nothing but a 
claim against A. We fail to see that any action could be taken against 
the bank. If any action is taken it would be by the bank and not against 
it. 


PAYING CHECK ON BLANK OF ANOTHER BANK. 
Paying Note of Corporation. 

Editor Banking Law Journal. New York Crry, October 21, 1911. 

DeaR Str:—Will you kindly answer the following questions to settle a dispute : 

1. A check signed properly by a customer drawn on a check of another bank 
the name of which is crossed out, and on which our bank's name is written, is pre- 
sented to us for payment (1) by the bank whose name is crossed out, (2) by some 
other bank. Do we run any risk in either case in paying this check. Can you quote 
me any case covering these situations ? 

2. A corporation has advised the bank of the clection of a new set of officers. 
A resolution of the board of directors of this corporation requires the signatures of 
two officers to all notes, checks, ete., of this corporation. A note of this corporation 
bearing the proper signatures of the former officers of this corporation, falls due 
after the above election and is presented to us for payment. Under these circumstances 
should this note be paid by the bank ? Yours truly, SUBSCRIBER. 


Answer.—1 A bank runs a risk in paying a check drawn on a check 
blank of another bank. That the risk is real and not imaginary is illus- 
trated by the decision of the Court of Civil Appeals of Texas in the case 
of Morris v.Beaumont National Bank,(22 B.L.]. 25, 42; 24 B.L.J. 499.) 
In that case a partnership drew two checks on bank A and then with- 
drew the account and placed it in bank B, for the purpose of stopping 
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payment on the checks. Bank B was not notified of the existence of the 
two checks. The payee scratched out the name of bank A, wrote in the 
name of bank B and cashed the checks. It was held that bank B was 
liable to the partnership, notwithstanding that it had paid other genuine 
checks of the firm written on blanks of bank A. 

2. If the note is payable at the bank it should be paid by the bank. 
No corporate action taken after the issuance of a note can of itself affect 
the validity of the note. 


VERBAL CERTIFICATION IN TEXAS. 


Editor Banking Law Journal. MUENSTER, TEx., November 22, 1911. 

Deak Srr:—Kindly give me your opinion on the following question: 

A man presents a check for $150 at the cashier’s window. The check is drawn 
on an out-of-town bank, and signed by a man whom the cashier knows well, having 
cashed checks signed by the man before.. The man presenting the check was a 
stranger, and was not identified. He deposited $50 and drew $100 in cash. The 
cashier gave him a deposit slip and check book. He drove to a town about four 
miles distant, walked in the bank, had the cashier of that bank telephone to the bank 
in which he deposited the $50 and ask whether ‘‘ He would pay W. C. Snider’s check 
for $25.” The first cashier told him ‘‘ His check for $25 was good.” The $150 
check was sent through the regular channels, and as soon as it arrived at the bank 
drawn on, this bank pronounced it a forgery. 

The question is, which one of these banks must stand the $25 loss. 

You understand, the cashier of the bank paying the $25 did not have the man 
identified, but relied entirely on the word of the cashier in whose bank the funds were 
deposited. 

We understand that checks are to be paid in order of presentation; and, in this 
case, if the $50 were drawn and presented at the window before the $25 check was 
received even if it were O.K’d, the bank which O. K’d the check would not be 
liable. The cashier, of course, did not know the check was a forgery when he 
O. K’d the $25. 

The first cashier, of course, loses the $100; but who must stand the $25, legally 
and from a standpoint of honor ? Yours truly, TEXAS. 


Answer:—As we understand the question the fact that the $150 check 
was a forgery was discovered by the first bank before the second bank 
presented the $25 check. 

Texas is one of the few states which holds that a verbal certification 
of a check is valid. (In most states, including those which have adopt- 
ed the Negotiable Instruments Law, a certification must be in writing.) 

But, even in Texas, a statement over the telephone that a check is 
good will not be held to be a valid certification unless it appears that the 
check is taken on the strength of such a statement. Now, in this case 
if the second bank took the check on the faith of the statement of the 
cashier of the first bank, the latter bank is liable. 

The case, in which this point was decided, is Home National Bank 
v. First State Bank & Trust Co., 133 S. W. Rep. 935, published in the 
April, 1911, issue at page 309. 
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NOTE PAYABLE AT BANK—CHECK DRAWN TO PAYEE’S ORDER. 


Editor Banking Law Journal. New Jersey, December 9, 1911. 

Dear Srr:—lIs a bank, under any circumstances, authorized to charge to A’s ac- 
count a note payable at said bank after its due date, A’s account not having been 
good for amount on the day when the note fell due ? Would the fact that the note 
was single name (except as to payee’s indorsement) and not protested, influence the 
decision in the matter? 

Isa bank authorized or obligated to pay one of its depositor’s checks drawn 
‘* to the order of myself” if it lacks the payer's indorsement ? Very truly yours, 

PRESIDENT. 


Answer.—We do not think that a bank should pay a note after its due 
date, especially when the note was dishonored at maturity, unless the 
maker directs the bank to make payment. We do not find a decision 
which holds this point but our opinion is based on the theory that a note 
payable at a bank is equivalent to an order on the bank to pay the note 
at maturity and not thereafter. While it is possible that the courts might 
not subject the bank to liability in a case of this kind, the fact remains 
that a bank might easily be brought into litigation in making such a pay- 
ment. It is a simple matter for the bank to inquire of the maker as to 
his wishes in the matter and a precaution well worth taking. 

A bank is not authorized to pay a check drawn “‘ to the order of my- 
self,’’ without the drawer’s indorsement. Such a check is not payable 
to bearer and must be indorsed. 


A NEW USE FOR A DEVICE ALREADY WIDELY USED IN BANKING 
CIRCLES. 


Now that the day of the pass book is passed, and the use of customer's monthly 
statements is becoming more and more prevalent every week, particular interest at- 
taches to the utility of the Remington Adding and Subtracting Typewriter (Wah! 
Adding Mechanism), for work of this nature. 

In writing customer’s monthly statements the Remington Adding and Subtract- 
ing Typewriter enters the deposits as they are received, each day, and also deducts, 
mechanically, as they are entered, the daily budget of checks paid for any account, 
thus showing not only the monthly balance of the account, but the daily balance as 
well. This is, of course, a particularly desirable feature, especially in the case of 
interest-paying banks, and the adaptibility of the Remington machine for this pur- 
pose will undoubtedly prove the deciding factor in many banks where the question 
of the adoption of the customer's monthly statement has been raised. This addition 
of another field to the list of uses for the Adding and Subtracting Typewriter_in banks 
will undoubtedly add greatly to the number of banks using this most excellent device. 
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BOOK NOTICES. 


JOMMERCIAL PAPER. 

This is the title of a book, by Roger W. Babson and Ralph May, dealing with the 
meaning of and the proper uses for commercial paper as a medium of finance, the 
circumstances under which it should be used and those under which it should not be 
used. It also makes plain the distinction between true commercial paper and the 
many notes which are confused with it. The book treats also of the importance of 
a general method for rediscounting commercial paper in large amounts, the position 
of foreign bankers in this regard, the analysis of financial statements, and the forecast- 
ing of interest rates. 

Bunkers find this book of value because it defines more clearly than any work 
heretofore published what is the true foundation for commercial paper, the method 
of distinguishing it from paper issued as commercial paper but not on a proper foun- 
dation, and the means for selecting the best commercial paper, together with methods 
for keeping borrowers from becoming unduly extended. 

Great attention has been given to making the book practical both to the buyer 
and the seller of paper. In other words, the book shows the business man how to 
make his notes safe and attractive to banks, and also shows the banker and investor 
how to select paper which will be promptly paid at maturity Published bythe Babson 
Statistical Organization, Weilesley Hills, Mass. Price $2.00 net. 


ANCIENT, CURIOUS AND Famous WILLS. 

Prof. John H. Wigmore, Dean of the Northwestern University Law School, 
and a great authority upon Evidence, writes in the ‘‘Illinois Law Review” on 
‘* Ancient, Curious and Famous Wills,” by Virgil M. Harris: ‘‘This book is a real 
addition to literature, and we are glad that it has come into existence to be a source of 
interest and profit to all readers, lawyers and laymen alike. The law has its nerves 
deep in human nature and daily life, and nowhere is this more plainly seen than in 
the lore of wills. No other part of the law exhibits more plainly the vagaries of per- 


sonality. No other legal transaction records more fully the manners and customs of 
the times. No other body of precedents is more fruitful in lessons to the ensuing 
generations. 

Mr. Harris, in a labor of love and enthusiasm, has covered the field in all direc- 
tions. Only the painstaking search of many years could have collected this material. 
As one peruses the hundreds of wills here set forth, one is more and more apprecia- 
tive of the persistent zeal and keen judgment which have been used in obtaining every 
document that could go to make up its personal interest and value. Mr. Harris’ book 
is a gem of its kind and is destined to become a permanent reference book.” 8vo. 
cloth, 485 pages. $4.00 net, delivered. Little Brown & Company, publishers, 
Boston, Mass. 


ReEMINGTON’s BustNEss MAn’s MANUAL oF BANKRUPTCY Law. 


No recently published book is of greater importance to bankers and business men 
generally than Remington’s Business Man’s Manual of Bankruptcy Law. The book is 
written by Mr. Harold Remington, of the New York Bar, who is also the author of a 
standard three-volume work on the bankruptcy law. 

The manual is intended for the instruction of business men in the use of the bank- 
ruptcy law and it is admirably adapted to that purpose. It aims to point out how 
the creditors of a bankrupt may themselves administer the bankrupt’s estate to their 
advantage. I[t explains the bankruptcy law in a clear and interesting manner and out- 
lines in detail the procedure of the bankruptcy law. The book contains about five 
hundred pages and is one which any man of business affairs will read with pleasure 
and profit. It is published by the Bankruptcy Book Concern, 150 Broadway, New 
York City, and sells for the sum of $3.00, delivered. 
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CHARLES H. IMHOFF 


Vice-President Mercantile National Bank of New York. 


Efficiency in the line of business one has chosen as a vocation, is today more es- 
sential than at any time in our history; in fact it is the key to success. And practi- 
cal experience is the only medium through which one can become thoroughly efficient. 





CHARLES H. IMHOFF. 


An illustration of the above is found in the career of Charles H. Imhoff, who is 
now the first vice-president of the Mercantile National Bank of New York. Mr. 
Imhoff’s life work has been devoted to the banking business. Not alone in the city 
but in an out-of-town bank; having begun when a young man as a bookkeeper in the 
First National Bank of Lincoln, Nebraska. Close application to business brought its 
reward, for in a few years he was made cashier of the Union Savings Bank of the 
same place; and when the Lincoln Clearing House Association was organized in 1887 
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he was made manager, which position he filled until he was called to New York in 
1899 as the vice-president of the Ninth National Bank. When that institution merged 
into the Citizens he accepted the position of manager of the bond department of Harri- 
man & Co., where he remained until he was tendered the vice-presidency of the Chat- 
ham National Bank in 1908. Here his work attracted the attention of the manage 
ment of the Mercantile, and he was tendered and accepted the vice-presidency, his 
present position, in December 1910. While Mr. Imhoff can be classed among the pro- 
gressive bankers he has established a reputation of being both careful and conserva- 
tive, and his knowledge of the requirements of out-of-town banks has proved a valuable 
asset to him in his connection with the banks in New York. His quiet, unostentatious 
manner has gained for him a host of friends throughout the country as well as in New 
York. He is a member of the Chamber of Commerce, the Union League, Lotus and 
Lawyers’ Clubs of New York. 


NATIONAL COMMERCIAL BANK, ALBANY, N. Y. 


At the annual meeting of stockholders of the National Commercial the old 
board of directors was elected. At a subsequent meeting of the board Robert C. 
Pruyn, the president, resigned and was unanimously elected chairman of the board, 
and James H. Perkins, formerly vice-president, was elected presidert. 

Mr. Perkins was originally a Bostonian, and came to Albany many years since. 
Since his residence in the Capital city he has made hosts of friends outside as well as 
inside of financial circles, who are greatly gratified at the announcement of his pro- 
motion. His fitness for the position is universally recognized as evidenced by his 
magnificent record as vice-president; and the unanimous verdict is that he is the 
right man for the right place. 

The former president, Mr. Pruyn, has long been regarded as one of the most in- 
fluential bankers in northern New York, having been connected with the National 
Commercial since 1881. In 1882 he was chosen vice-president, succeeding the late 
Daniel Manning who had been elected to the presidency. In 1885, when Mr. Man- 
ning was appointed Secretary of the Treasury, Mr. Pruyn was made president and 
has held the position ever since. He is interested in many local corporations and 
business enterprises elsewhere, and has always been considered an important factor 
in the financial world. His mantle certainly has fallen upon worthy shoulders. 

Following is the condition of the bank, as reported to the Comptroller of the 
Currency at the close of business December 5, 1911: Deposits $23,304,591; loans 
and discounts $10,308,688; U. S. and other bonds and securities $6,039,181; bank- 
ing house, etc., $250,000; due from banks $5,348,846; cash and reserve in banks 
$5,075,094. Capital $1,000,000; surplus and profits $1,727,759; total resources 
$27,021,810. 


DATES OF 1912 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address. 
Alabama Mobile.........May 17, 18.......McLane Tilton, Jr... .Pell City. 
Oklahoma eee lL Ul ee Fl ee Enid. 
Team........ Gen Aotonis. ... May 7, 9......... J. W. Hoopes........Austin. 
Vermont......Montpelier ..... February 22...... F. R. Dickerman... . Bristol. 


Wisconsin... ..Milwaukee .....July 24, 25.......Geo. D. Bartlett... . .Milwaukee. 








THE ALDRICH PLAN IN CONGRESS. 


HE Aldrich plan for the National Reserve Association has been accepted by the 
National Monetary Commission after some amendments, and formulated in a 
bill presented to Congress on January 8th. The changes in the plan which are 

of importance are as follows: 

The minimum capital named is $200,000,000, half to be paid up, instead of 
$300,000,000; the quota for the subscription for each bank remains at 20 per cent. 
The par value of shares is fixed at $100. 

Banks having capital less than $25,000 paid up are still excluded; but the min- 
imum capital of trust companies is reduced from $100,000 to $50,000, if located in 
a place having not above 6,000 population; then it is graduated thus: For places 
having 6,000 to 50,000 population, $100,000; for those having 50,000 to 200,000, 
capital must be $200,000; if populacion is more, up to 300,000, capital must be 
$300,000; if over 300,090 up to 400,000 population, capital is to be $400,000, and 
if over 400,000 the capital is to be $500,000. In all cases of trust companies there 
must be a surplus of 20 per cent. at least. Savings banks without capital remain un- 
provided for. 

An organization committee is created, consisting of the Secretary of the Treas- 
ury, the Secretary of Agriculture, the Secretary of Commerce and Labor and the Comp- 
troller of the Currency, which is to open subscription books for stock within 60 days 
after the act is passed. 

When $200,000,000 of the capital has been subscribed the committee is to select 
15 cities which are to be the centers where branches are located, and it is prescribed 
that there shall be branches as follows: 

One branch shall be located in the New England States, including the States 
of Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut. 

Two branches in the Eastern States, including the States of New York, New 
Jersey, Pennsylvania, and Delaware. 

Four branches in the Southern States, including the States of Maryland, 
Virginia, West Virginia, North Carolina, South Carolina, Georgia, Florida, Ala- 
bama, Mississippi, Louisiana, Texas, Arkansas, Kentucky, Tennessee, and also 
the District of Columbia. 

Four branches jn the Middle Western States, including the States of Ohio. 
Indiana, Illinois, Michigan, Wisconsin, Minnesota, lowa, and Missouri. 

Four branches in the Western and Pacific States, including the States of 
North Dakota, South Dakota, Nebraska, Kansas, Montana, Wyoming, Colorado, 
New Mexico, Oklahoma, Washington, Oregon, California, Idaho, Utah, Nevada 
and Arizona. 

Then the committee is to lay out the 15 districts to be served by these branches, 
having due regard to the convenience and customary business, and not necessarily to 
regard state lines; and is to group the banks subscribing to the stock in the districts, 
to form the local associations. The directors of the National Association may increase 
or readjust the districts. 

Of course the division into districts affects the voting power, since the directors 
of the National Association are to be chosen by districts. 

All directors of local, district and national associations must take an oath: 

That he will so far as the duty devolves upon him, diligently and honestly 
administer the affairs of such association and will not knowingly violate or will- 
ingly permit to be violated any of the provisions of this act. 

The organization of local associations is elaborated, and the conditions remain 
as in the plan; but the following proviso is added to present concentration of control: 

Provided that in case forty per centum of the capital stock in any subscrib- 
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ing bank is owned directly or indirectly by any other subscribing bank, or in 
case forty per centum of capital stock in each of two or more subscribing banks, 
being members of the same local association, is owned directly or indirectly by 
the same person, persons, copartnership, voluntary association, trustee or corpor- 
ation, then and in either of such cases neither of such banks shall be entitled to 
vote separately as a unit or upon its stock, except that such banks acting together 
as one unit shall be entitled to one vote for the election of the board of directors 
of such local association. 


The provision for electing directors of the district or branch associations has been 


changed to read as follows: 





Section 8—Each of the branches of the National Reserve Association shall 
have a Board of Directors, the number, not less than twelve, to be fixed by the 
by-laws of the branch. These Directors shall be elected in the following manner: 

The Board of Directors of each local association shall elect by ballot a vot- 
ing representative. One-half of the Directors of the branch shall be elected by 
the vote of such representatives, each representative having one vote for each of 
the positions to be filled, without reference to the number of shares which the 
banks composing the association which he represents holds in the National Re- 
serve Association. One-third of the Directors shall be elected by the same vot- 
ing representatives, but each voting representative in this case shall have a 
number of votes equal to the number of shares of the National Reserve Associa- 
tion held by all the banks composing the local association which he represents. 
The remaining one-sixth of the Directors shall be chosen by the Directors already 
elected, and shall fairly represent the agricultural, commercial, industrial and 
other interests of the district, and shall not be officers nor, while serving, di- 
rectors of binks, trust companies, insurance companies, or other financial insti- 
tutions. The manager of the branch shall be ex-officio a member of the Board 
of Directors of the branch and shall be Chairman of the board. 


The ratios of those chosen by banks, by units, by share votes, and at large, re- 


main the same. The National Association’s by-laws are to provide how vacancies in 
branch boards are to be filled. 


The number of directors of the National Association is increascd from 45 to 46. 


They are to be elected as follows: 


First—Fifteen directors shall be elected, one by the Board of Directors of 
each branch of the National Reserve Association. In case the number of districts 
shall be increied hereafter, each a iditional district shall be entitled to elect an 
additional Director. 

Second—Fifteen additional Directors shall be elected, one by the Board of 
Directors of each branch of the National Reserve Association, who shall fairly 
represent the agricultural, commercial, industrial, and other interests of the dis- 
trict, andwho shall not be officers, or, while serving, directors of banks, trust 
companies, insurance companies, or other financial institutions. In case the 
number of districts shall be increased hereafter, each additic-nal district shall 
be entitled to elect an additional Director of this class. 

Third—Nine additional Directors shall be elected by voting representatives 
chosen by the board of Directors of the various districts, each of whom shall 
cast a number of votes equal to the number of shares in the National Reserve 
Association held by the banks in the district which he represents. Not more 
than one of the Directors of this class shall be chosen from one district. Di- 
rectors of each of the three classes named above shall be residents of the district 
from which they are elected. 

Fourth—There shall be seven ex-ofticio members of the Board of Directors, 
namely: ‘The Governor of the National Reserve Association, who shall be Chair- 
man of the board; two Deputy Governors of the National Reserve Association, 
the Secretary of the Treasury, the Secretary of Agriculture, the Secretary of Com- 
merce and Labor, and the Comptroller of the Currency. 


Thus there are 9 instead of 12 to be elected by stock vote, 15 instead of 12 to be 


chosen at large, and the Secretary of Agriculture is added as a member, so that there 
are 4 out of 46 actual Government directors. Only one of each class of the elected 
directors may come from any one district. 
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The governor of the Association is to be appointed by the President of the United 
States for a ten-year term from among ¢hree persons recommended by the directors. 

When the board of directors has been organized it shal! call for half the sub- 
scriptions to the capital, and when this has been paid in, business may begin. A 
list of the shareholders is to be filed with the Comptroller of the Currency. 

Shares of the stock are not only not transferable, but they may not be hypothe- 
cated. When stock is redeemed for liquidating banks or such as reduce capital, it is 
to be cancelled and so reported to the Comptroller of the Currency. 

The executive committee has not power to remove the governor or the deputies. 

The board of supervision provided for in the plan is omitted in the bill, but a 
board of examination is substituted. 

Managers and deputies of branches are to be residents of the district and appoint- 
ed by the governor and executive committee, only with approval of the district board 
of directors; they are to be removable by the governor and the executive committee. 

The National Association must keep a list of the banks holding stock at the head 
office open to inspection of any stockholding bank, and report it to the Comptroller of 
the Currency yearly in July. 

Dividends are to be declared annually. After paying 4 per cent. a contingent 
fund of $2,000,000 is to be accumulated and maintained to cover possible losses; this 
fund is not to be included to determine book-value of shares and is to be paid to 
the Government when the Association winds up; the dividend is to be reckoned upon 
the pazd up capital ; and the part of the profits that go to the Government is to be 
regarded as a franchise tax. 

The authority proposed in the plan by which local associations may examine any 
bank member thereof, is omitted in the bill; and the power to suspend a member-bank» 
for reasons stated, is given to the National Association instead of to the local association. 

In the provisions for rediscounting, the words ‘‘ through a bianch” are in each 
case inserted, and a special section states that the transactions must take place at the 
branch in the district where the bank applying therefor is located. 

In the provision for purchasing acceptances (Sec. 42 of plan) the words *‘to a 
limited amount” appear, but are omitted in the bill. 

The provisions in the National Bank Act relative to holding real estate are in- 
cluded in the bill, to be applicable to the National Association. 

The section in the plan (No. 54) providing for reserves on savings deposits is 
omitted in the bill. So also the section (50) which authorized national banks to take 
savings deposits; but the loaning on real estate of their /zme deposits up to 30 per 
cent. (instead of 40) and upon smproved and unincumbered property in the vicinity 
only, is permitted; but not to national banks acting as reserve agents. 

The reserve proviso for the National Association is added to by prohibiting further 
note-issues when the reserve falls below 334 per cent. of outstanding notes, which 
was elsewhere in the plan. 

The National Association may accept reports both of naticenal and state bank 
examiners as to the condition of bank members, if they are of a standard character ap- 
proved by the directors; but it may itself have examination of bank members made, 

The National Association must keep its notes at par with gold 

All other features remain substantially as in the plan as revised last October. 

Congress reserves the right to alter or amend the act at any time, such amend- 
ments to take effect, however, only at the end of any decennial period after the or- 
ganization of the Association. 

The provision for incorporating banks to do foreign business for the promotion 
of our foreign trade, is extensively elaborated. 








THE NEW HOME OF THE HARRIS TRUST & SAVINGS 


BANK OF CHICAGO. 


A MODERN BUILDING AND A MODERN BANKING INSTITUTION. 
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HARRIS TRUST & SAVINGS BANK BUILDING. 





CIENCE, architec- 
ture and modern 
mechanical skill have 
vied with each other 
in the past twenty 
years in the construc- 
tion of bank buildings. 
In fact the progress in 
this line has been com- 
mensurate with that 
of the banking busi- 
ness, not alone in any 
one locality, but in 
all partsofthe country. 
So far, there are few 
if any that surpass the 
new structure recently 
erected on Monroe 
Street in Chicago, by 
the Harris Trust & 
Savings Bank. 

This magnificent 
building, like the 
banking _ institution 
for which it was con- 
structed, is built upon 
a foundation as solid 
as Gibraltar. 


To give the readers - 


of the JouRNAL anidea 
of the solidity of the 
building we will give 
a brief description of 
it. Its foundation 
rests upon bed-rock 
one hundred and ten 
feet below the street 
level, the caisson type 
being used for the 
underground work. 
The building istwenty 
stories high, absolutely 
fireproof, the structu- 
ral material being 
steel, graniteand brick. 
tt has a frontage 
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90 


THE BANKING LAW JOURNAL. 





on Monroe Street of 
ninety feet and a depth 
of one hundred and 
ninety feet. The ma- 
sonry work of the first 
five stories is highly 
polished granite, ex- 
quisitely decorated in 
applique statutory 
bronze, set off by mam- 
moth granite columns 
tive feet eight inches in 
diameter and forty three 
and one-half feet high. 
Above the granite is red 
Roman brick with terra- 
cotta trimmings. The 
walls of the main lobby 


ENTRANCE TO BUILDING 





BRONZE TABLET 


are paneled in hand- 
some Pavanazzo veined 
marble and bordered 
in Norwegian white 
marble. 

The Harris Trust & 
Savings Bank occupies 
the ground floor and the 
mezzanine, and the 
Harris Safe Deposit 
Company, the basement 
with modern safe de- 
posit and storage vaults. 
The eighteen upper 
floors are devoted to 
office purposes. The 
equipment of the entire 
building comprises 








MAIN BANKING ROOM 
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BOND SALES DEPARTMENT. 


almost every up-to-date convenience known to modern ingenuity and mechanism. 

The main banking rooms are 90x190 feet, with a ceiling 30feet high, supported 
by parallel rows of ten huge columns. The color scheme is largely ivory, green and 
gold, the Mycenic columns being green and ivory, the walls of a light buff and the 
line of cages of verde antique. Instead of being on the second floor, as in a great 
many buildings, the rooms open directly off the street. This offers a brilliant 
spectacle to passers-by when the rooms are lighted by the score or more of golden 
chandeliers. 

The battery of three vaults is in the basement, one of these vaults being for pub- 
lic safe deposit purposes. Aside from a large storage space in the basement, the bank 
has additional rooms for directors, committees and other departments on its mezza- 
nine floor. The legal department is on the third floor. 

The history of the origin and progress of the Harris bond and banking organi- 
zation, consisting of the Harris Trust & Savings Bank of Chicago, Harris, Forbes & 
Company, New York, and N. W. Harris & Company, Incorporated, Boston, of which 
Norman W. Harris, is the head as well as the founder, is of as great interest as that 
of any of the largest banking houses of the world. 

It can be said of Mr. Harris that he was the pioneer in the business of handling 
municipal bonds on a large scale. But he has not confined the business of his in- 
stitution to this class of securities; properly secured railway and public service bonds 
such a8 under his invariable rule he could offer investors without any mental reserva- 
tion as to value, have constituted a large part of the one billion two hundred millions 
of dollars of securities, a/ways bonds, which have been placed by them, since he or- 
ganized the firm of N. W. Haris & Company, in Chicago, thirty years ago. 

This sum is greater than the public debt of the United States today, and greater 
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than the debt of a half a dozen leading cities, excepting New York. When a city or 
town wants to borrow money for its waterworks or other public improvements, the 
Harris institutions are invariably asked to bid forthe bonds to be issued because they 
never fail to give the borrowers a market of such a character that there is none second 
to it. 

This is the creation of the genius of Norman W. Harris. He knew that public 
enterprises, whether undertaken by municipalities or by corporations, offered a field 
for investors desiring a fair income rate combined with safety, if the enterprises were 
laid out upon the sound business lines. He saw to it that the basis of these under- 
takings was sound, sparing no effort or expense for expert service of the highest 
character to assure himself of that fact. Once so assured he could say so without the 
slightest risk of misleading any one. 

Investors of all classes including over 3,700 banks, bankers and trust companies 
found this out, and have continued to be his clients. There are-not very many men 
in the country who thus command the confidence of both borrowers and investors 
without the slightest hesitation. When a bank wants to put some of its surplus in 
bonds, it knows that it can get from Harris something that will vield a reasonable 
rate and not require any one to lie awake nights worrying about its future. When 
« bank’s customer wants a good investment the bank knows that it can safely refer 
him to Harris. 

To enlarge the facilities for the business, foreseeing the steady progress in the 
country’s development, Mr. Harris incorporated the business of his Chicago office a 
few years ago, under the trust and savings bank laws of Illinois, and the wisdom of 
his course has been fully demonstrated. The capital of the bank in Chicago is 
$1,500,000; its surplus $1,500,000; its resources $22,000,000; but the combined re- 
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many of them have been 
shown by him how to 
plan their security issues 
so as to make them attrac- 
tive to investors? Upon 
the other hand, how 
many thousands who have 
saved their little hoards 
and put them into bonds 
commended by him, feel 
that sense of security 
every one desires’ All 
this would prove interest- 
ing reading. 

Mr. Harris belongs to 
the class of middlemen 
which has contributed so 


SAFE DEPOSIT VAULT. 


THE 
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sources of the Harris 
houses is to be reckoned 
as $35,000,000, for they 
are all used in the busi- 
ness, each house co- 
operating, with all the 
others, under the guid- 
ance of the master mind 
of the chief thereof. 
How many prosperous 
enterprises throughout 
the country owe their 
success to the skillful in- 
termediation of Norman 
W. Harris,and his forces, 
it would be interesting to 
record historically; how 





naturally to the building 
up of the country, with- 
out taking out a large 
part of the life-blood to 
itself. The usval con- 
ception of a banker is 
one who receives deposits 
and lends them out; but 
there is a function of 
banking more important 
than this: that which 
studies what the coun- 
try’s needs are from the 
broadest point of view, 
and how to provide there- 
for safely and upon seund 
lines. He knows his 
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country and the conditions that affect its prosperity better than any one else. He 
appreciates how far fortuitous circumstances will serve to impair or improve its 
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prospects. With his finger on the pulse of affairs continuously, he does not deceive 
himself with either optimistic or pessimistic generalities; for he always snows and 


need not conjecture; and his houses are typical of the man, in the conduct of the 
great business built up by him. 
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TWENTY-FIFTH ANNIVERSARY OF PRESIDENT EARL. 


Anniversaries afford much food for thought, but it is only an anniversary that 
brings to us pleasant memories that we like to think about. January 10, 1912, was 
no doubt as pleasant an anniversary to Edward Earl, president of the National Nassau 





EDWARD EARL 


Bank of New York, as one would want to have. Not that he made any demonstra- 
tion or display thereof, but the consciousness of what he had accomplished within 
a given period. He was, however, made the recipient of numerous telegrams and 
letters of congratulation, many of which were accompanied with a box or bouquet of 
beautiful flowers. From January 10, 1887, to January 10, 1912, marks a period of 
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twenty-five years. And while that length of time seems an age to the average boy 
just s‘arting out on a business career, it is very brief to a business man who had de- 
voted the working hours of those years to constant application to work with the one 
object in view each day, that of getting one round higher in the ladder of success. 

It was on the date first named, January 10, 1887, that Edward Ear! applied for a 
position at the Nassau Bank and was placed in a cage as an assistant to a bookkeeper. 
He had no rich friends or relatives through whom he could havea pull. He had 
only his energy and ambition backed by his natural ability, honesty and desire to 
succeed. In twenty years after his application for work as a clerk he was made cashier 
of the bank, and two years later its president. 

The progress of the bank under his management, together with a sketch of how 
he climbed the ladder of success, has been told in a previous number of the JouRNAL. 
And there is no better illustration and living example of what can be accomplished 
by a young man of today who possesses the requisite force of character, ability and 
ambition, if he will apply these qualifications properly. 


COUNTRY BANKS AND STOCK EXCHANGE LOANS. 


To the Editor of the Banking Law Journal: 

Mr. George W. Perkins, when testifying last August, before the Steel Investigat- 
ing Committee, stated, according to press reports, that one great stride toward avert- 
ing financial panics in New York would be taken if the Government would prevent 
banks in Chicago and the Middle West loaning money on call in New York during 
the summer at cheap rates and suddenly calling it back in the fall for the crop move- 
ment, making high money and trouble in the New York market. 

In commenting upon an article by the present writer, published in the Bankine 
Law Journat in September, under the title of ‘‘Loaning Reserves on Stock Exchange,” 
the editor stated that for some years past, country banks had carried on, to a very 
large extent, the business of loaning on the Stock Exchange in New York and that 
‘* well-organized agencies for the placing of such loans have existed for a decade.” 
The point made by the editor was that if reserve banks could not engage in this kind 
of business, country banks would, even to a larger extent than heretofore. 

These statements suggest the question: 

Is it lawful for a National bank to engage in dealing in Stock Exchange loans on 
call, away from home, through other banks, or some other agents or agency ¢ 

If the practice be unlawful, the corrective is easily found. All that is needed is 
that the Department of Government having jurisdiction over national banks, shall 
exercise its lawful authority and direct the offending banks to desist from the unlaw- 
ful practice. These banks would not be likely to persist. If they did, they would 
expose themselves to the forfeiture of their charters and their directors to liability for 
the damages that might result therefrom to the bank, its stockholders, or other persons. 
(Section 5239, U. S. Revised Statutes.) 

The question, as it will be observed, relates to loans through agents. Very few out- 
side banks are located close enough to stock exchanges to be able to do a call loan busi- 
ness from their own banking houses. It seems obvious that it would be impracticable 
for an outside bank to engage in making call loans, unless the notes and securities 
were kept on hand, within striking distance of the exchange. In order to enable a 
loan to be called whenever the exigency required, or to be promptly closed up and the 
securities returned, or to allow new securities to be substituted without much delay, 
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the securities would necessarily have to be right at hand. This would require some 
agency nearby or some representative on the ground. 

The answer to the question must be in the negative. 

It is, of course, well understood that a national bank cannot maintain a branch. 
This results, not from a specific prohibition, but as the logical consequences of the 
provision of Sections 5190 and 5134 of the Revised Statutes of the United States. 
Section 5190 provides as follows: 

‘¢ The usual business of each national banking association shall be transacted in 
the office or banking house located in the place specified in its organization certificate.” 

By Section 5134 the certificate of organization must, amongst other things, 
‘* specifically state”: 

‘* The place where its operations of discount and deposit are to be carried on, 
designating the State, Territory, or District, and the particular County, City, Town 
or Village.” 

Making loans, is clearly a part of the usual business of a national bank. As 
such, it should be transacted at the office or the banking house specified in the 
organization certificate. 

The statutory rule cannot be sucessfully evaded by restricting the business of 
a branch office to one division or sub-division of the banking business. If it could, 
then a bank might maintain one office for making loans; another office for buying or 
selling foreign exchange; another office for receiving deposits; another office for pay - 
ing checks, and thus all branches of the banking business could be performed away 
from home, though in different offices or localities. If an outside bank were to open 
an Office in its own name, say in New York City, and, there make call loans on the 
Stock Exchange, or other loans, it is not likely that any one would contend that this 
was not equivalent to maintaining a branch in New York. The business might be 
confined to loans, even to loans of one class, like call loans on the Stock Exchange; 
no deposits might be received nor checks paid there; it might not be a branch bank 
in the full sense of that term; but it would still be a branch for the purpose of carrying 
on a part of the bank’s usual business, and, perhaps, the most important part of the 
bank's usual business, viz., making loans. Such an open violation of the law would 
not be likely to be attempted. Yet there is no essential difference between that and 
having loans made for it, either by an accommodating New York bank, or through 
an officer or person operating here for the outside bank without the keeping of an 
office under the name of the outside bank. In either case a very important part of 
the business of the outside bank would be done elsewhere than in its ‘*‘ office or bank- 
ing house located in the place specified in its organization certificate.” 

- The prohibition against branch banking must be taken with its drawbacks as 
well as its benefits. 

It is, of course, understood that there are many acts performed in the ordinary 
and proper course of banking, which, out of necessity of their nature, are, ‘‘unavoida- 
bly” done away from the bank’s office (Merchants’ Bank v. State Bank, 100 Wall, 
604, 641.) . 

It is also recognized that, by reason of circumstances, some occasional transac- 
tion may be entered into elsewhere without violating the law. In the case cited, 
gold had been purchased at the office of another bank and a check, given in payment, 
had been certified at the place of purchase by the cashier of the purchasing bank. 
But such acts, customary or occasional, are easily distinguishable from those involv - 
ed in dealing in stock exchange loans or in engaging in a loaning business away from 
home, directly or through agents. 

No elaboration should be necessary to prove that such course of conduct as is 
involved in the questions under discussion, is unlawful. 

Upon the trial of a case, in United States Court in the Southern District of Ohio, 
(Armstrong v. Second National Bank of Springfield, 338 Fed. Rep., 883) Section 
5190 was considered and it was said by the judge (Sage, J.): 

‘* Under this Section it certainly would not be competent for a national bank to 
provide for the cashing of checks upon it at any other place than at its office or bank- 
ing house.” 

There is no reason to distinguish between cashing checks and the practices dis- 
cussed in this paper. WILLIAM SCALLON. 

December 29, 1911. 















RESERVE AGENTS APPROVED IN DECEMBER. 


RESERVE AGENTS APPROVED IN DECEMBER, 


The following banks were approved as reserve agents in December : 

Mechanics & Metals National Bank, New York, for North Georgia Nat. Bank, 
Blue Ridge, Ga; First Nat. Bank, Cambridge, Minn.; Eufaula Nat. Bank, Eufaula, 
Okla.; First Nat. Bank, Princeton, Minn.; National Bank of Fairhaven, Fairhaven, 
Mass. 

Chase National Bank, New York, for Hingham Nat. Bank, Hingham, Mass.; 
Third Nat. Bank, New London, Ohio; National Copper Bank, Salt Lake City, Utah. 

Chatham & Phenix National Bank, New York, for Commercial Nat. Bank, Co- 
lumbus, Ohio; First Nat. Bank, Arlington, N. J.; First Nat. Bank, Pittston, Pa. 


Hanover National Bank, New York, for Peninsula Nat. Bank, St. Johns, Oreg.; 
First Nat. Bank, Newark Valley, N. Y. 


National Park Bank, New York, for Peoples Nat. Bank, Greenfield, Ohio; First 
Nat. Bank, Brooksville, Ky. 

Seaboard National Bank, New York, for First Nat. Bank, Kenefic, Okla.; First 
Nat. Bank, Stratford, Okla.; First Nat. Bank, Milton, Pa.; Bristow Nat. Bank, Bris- 
tow, Okla. 

Irving National Exchange Bank, New York, for First Nat. Bank, Central Square, 
N. Y.; National Bank of Greenville,Greenville, S. C.; First Nat. Bank, Shickshinny, 
Pa. 

Mercantile National Bank, New York, for Citizens Nat. Bank, Seattle, Wash. 

American Exchange National Bank, New York, for Citizens Nat. Bank, Water- 
bury, Conn.; Union Nat. Bank, Wilmington, Del. 

Fourth National Bank, New York, for Peoples Nat. Bank, Waterville, Me.; Ham- 
shire County Nat. Bank, Northampton, Mass. 

Coal & Iron National Bank, New York, for First Nat. Bank, Town of Union, 
N. J. 

Bank of New York, National Banking Association, New York, for Merchants 
Nat. Bank, Plattsburgh, N. Y. 

National City Bank, Chicago, for Corsicana Nat. Bank, Corsicana, Tex.; Farmers 
Nat. Bank, Alexandria, Minn.; Citizens Nat. Bank, Seattle, Wash.; Jefferson Park 
Nat. Bank, Jefferson Park, Ill; First Nat. Bank, Princeton, Wis. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Edger- 
ton, Wis.; Peninsula Nat. Bank, St, Johns, Oreg.; National Citizens Bank, Mankato, 
Minn.; First Nat. Bank, Caledonia, Minn ;, First Nat. Bank of Buchanan County, 
St. Joseph, Mo.; Red Bluff Nat. Bank, Red Bluff, Cali.; Merchants Nat. Bank, Salem, 
Mass.; Commercial Nat. Bank, Beeville, Tex.; First Nat. Bank, Baldwin, Wis. 

Corn Exchange National Bank, Chicago, for Union Nat. Bank, Grand Forks, 
N. D.; National Bank of Petersburg, Petersburg, Va. 

Fort Dearborn National Bank, Chicago, for Superior Nat. Bank, Hancock 
Mich.; First Nat. Bank, Altamont, Ill.; Farmers Nat. Bank, Chinook, Mont.; Brown- 
wood Nat. Bank, Brownwood, Tex. 

National Bank of the Republic, Chicago, for First Nat. Bank, E] Campo, Tex. 

Franklin National Bank, Philadelphia, for Union Nat. Bank, Scranton, Pa.; 
First Nat. Bank, Mechanicsburg, Pa. 


Fourth Street National Bank, Philadelphia, for Citizens First Nat. Bank, Albany, 
Ga.; First Nat.Bank, St. Petersburg, Fla. 


Central National Bank, Cleveland, for First Nat. Bank, Joliet, Ill. 


First National Bank, Cleveland, for Third Nat. Bank, New London, Ohio; 
First Nat. Bank, Senecaville, Ohio; First Nat. Bank, Meridian, Miss.; Citizens Nat. 
Bank, Xenia, Ohio. 


Union National Bank, Cleveland, for Gulf National Bank, Beaumont, Tex. 


Third National Bank, St. Louis, for Citizens Nat. Bank, Arkadelphia, Ark.; 
American Exchange Nat. Bank, Dallas, Tex. 


Mercantile National Bank,St Louis, for German American Nat. Bank, St. Joseph, 
Mo.; First Nat. Bank, Walnut Ridge, Ark.; Nat. Bank of Kentucky, Louisville, Ky. 


Security National Bank, Minneapolis, for First Nat. Bank, Milaca, Minn. 


BANKS. 


Bank of N. Y. N. B. A.... 


Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 


Chatham & Phenix Nat.... 


Hanover National 
Citizen’s Central National 
National Nassau 

Market & Fulton Nat..... 
Metropolitan Bank....... 
Corn Exchange 

Importers & Traders’ Nat 
National Park 


East River National 
Fourth National....... < 
Second National 

First National 

Irving National Exchange 


N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 


German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 
Seaboard National 
Liberty National 

N. Y. Produce Exchange 
State Bank 

Security Bank t¢ 

Coal & Iron Nat'l Bank.. 
Union Exchange Nat. .. 
Nassau Nat., Brooklyn... 


Totals 


St 228,335, 500/$1,330, 363,000/1$1 1203,490,000'$1,350,410,0C0 
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COMPARATIVE NEW YORK BANK STATEMENT. 


Tne following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending January 7, 1911, and January 6, 1912, respectively, 
_together with a computation of the proportionate increase or decrease of deposits for the year: 


Loans and 
Discounts, 
Average, 
1git. 


$ 20,366,000 


30, 500,000 
18,578,000 
49.542,200 
24,041,600) 

166,01 3.800 
28.461,000 

6,976,400 
8,472,700 
2,452,100 
7.786, 300 
36,148,900 

137,750,900 

14,529,500 
3,503,400 


1,442,700 
27,810,000 
12,694,000 
97,297,600 
22,268,900 

3.638,000 

7.711,700 

3.96 3,200 
76,208,000 
12,607,300 

3,550,000 

4.900.700 
15.879.600 

8.375.800 

3.349.600 
12,049.800 

4.050.000 
21,490,000 
16,689,600 

7,773,400 
15.267,000 


5.725.000 


Loans and 
Discounts 
Average, | 

1gi2. 


$ 21,109,000 
34.600,000 
19,836,000 
54,223,000 
26,120,000 

179,27 3,000 
28,542,000 

6,716,000 
8,678,000) 
2,334,000 
8,754,000 
41,636,000 
132,037,000 
14,240,000 
4,181,000 
16,044,000 
1,847,000 
66,127,000 
23,463,000 
9,712,000 
9,247,000 
12,900,000 
46,457,000 
26,251,000 
83,141,000 
1,523.000 
30,327,000} 
14,390,000 

116,301,000 

24,460,000 
3,426,000) 
8.365.000 
4.097 ,000 

82.48 3,000 

12.921,000 
3.450.000 
5.559.000 

16,339,000 
8,641.000 
3.5 11,000) 

13.1 30,000) 
4.236.000 

23.472.000 

17,517,000 
8,224.000 

16.512 000 
9.909,000 
6,387,000 
9,855,000 
7.860,000 





Deposits, 
* Average, 
Igil, 


$ 18,552,000 
34,700,000 
18,741,000 
47,223,500 
24,740,400 

147,500,400 
26,7 50,200 
7,281,000 
6,806,600 
2,626,800 


8,490, 100 
35,629, 500 
115,813,700 
11,155,900 
3,089,700 
17,444,700 
2,183,300 
70,206,900 





22,057,200 
8,190,200 
8,324.700 

12,275,500 

47.977 ,000 

23.322,000 

78,072,000 
1,688.700 

27,497,000 

12,149,000 

83,276,000 

23.358,40c 
3,806,000 
7.766,600) 
3,866, 300 

80,809.000 

1 3,893.500 
3.7 20,600) 
5.561.600 

16,980,000 
8,521,800 
3,483,100 

12,099 400 
4.479,000 

24,948,000 

17,078,500 
9.196, 100 

19,036,000) 


Legal Net 

Deposits, 

Average, 
1912. 


$ 19,170,000 
38,970,000 
20,250,000 
53,397,000 
26,843,000 

171,091,000 





25,840,000 
6,708,000 
6,945,000 
2,590,000 
9,957,000 

41,392,000 

112,335,000 





10,956,000 
3.:795,000 
15,763,000 
2,261,000 
75,87 1,000 
2 3,079,000 
11,429,000 
9,385,000 
13,565,000 
54,978,000 
24,210,000 
88,072,000 
1,815,000 
32,464,000 
14,134,000 
108,562,000 
26,441,000 


Deposits. 


Per Cent. of 
Inc. Dec, 


+3) +s: 
S|... 


~ - 
Cow CNW 


_- 
we 





3,605,000] ... 


8,413,000] 
4,200,000 
92,522,000 
14,521,000 
3 440,000 
6,456,000 
18,542,000 
8,902,000 
3.432,000 
13,356,000 
4.7 39,000 
28,272,000 
18,150,00¢ 
9.7 37 ,000 
21.318.000 
14, 361,000 
6.491,000 





10, | 30,000 
7,555,000 








* United States Deposits included, $1,652,100. 
+ Consolidation of Fourteenth Street, 12th Ward and roth Ward Banks. 
The returns of the trust companies for January 6, 1912, will be found on page xviii. 








